
 
ADMINISTRATION COMMISSION 

AGENDA 
 

June 15, 2021 
 

 
1. Request for authorization for the Secretary of the Commission to publish Notices  

of Proposed Rule for Rule Chapters 28-42 Municipal Law Enforcement Budget 
Appeal Process and 28-43 Sheriff Budget Proceedings. 
 
(a) Rule Chapter 28-42 Municipal Law Enforcement Budget Appeal Process: 
 

During the 2021 Legislative Session, House Bill 1 was adopted and subsequently 
approved by the Governor on April 19, 2021 (Chapter 2021-006).  Among other 
provisions, Chapter 2021-006, Laws of Florida, amends section 166.241, Florida 
Statutes, authorizing specified elected officials to file an appeal by petition to the 
Administration Commission if the governing body of a municipality makes a specified 
reduction to the operating budget of the municipal law enforcement agency.  Chapter 
2021-006, Laws of Florida, also requires the petition for appeal to contain specified 
information; requires the Executive Office of the Governor to provide for a budget 
hearing considering the matter and make findings and recommendations to the 
Administration Commission; and requires the Commission to approve, amend, or 
modify the municipality’s budget.   
 
Proposed Rule Chapter 28-42 sets forth the rules of procedure to govern disposition of 
all appeals from municipal actions regarding law enforcement agency budgets 
received after the effective date of the rule chapter. 

 
(b) Rule Chapter 28-43 Sheriff Budget Proceedings: 

 
Section 30.49, Florida Statutes, authorizes a Sheriff to file an appeal by petition to the 
Administration Commission of any board or commission amendment, modification, 
increase, or reduction of any or all items of expenditure in the proposed budget 
certified by the sheriff.  The statute requires the Executive Office of the Governor to 
provide for a budget hearing at which the matters presented in the petition and the 
reply to the petition are to be considered. A report of the findings and 
recommendations of the Executive Office of the Governor are to be submitted to the 
Administration Commission.  The Administration Commission shall either approve the 
action of the board or commission as to each separate item, or approve the budget as 
proposed by the sheriff as to each separate item, or amend or modify the budget as to 
each separate item within the limits of the proposed board of expenditures and the 
expenditures as approved by the board of county commissioners or the budget 
commission, as appropriate. The budget as approved, amended, or modified by the 
Administration Commission shall be final.   
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In a separate budget related proceeding, subsection 30.49(10), Florida Statutes, 
provides that if in the judgment of the sheriff an emergency should arise by reason of 
which the sheriff would be unable to perform his or her duties without the expenditure 
of larger amounts than those provided in the budget, he or she may apply to the board 
of county commissioners for the appropriation of additional amounts. If the board of 
county commissioners approves the sheriff’s request, no further action is required of 
either party.  If the board of county commissioners disapproves a portion or all of the 
sheriff’s request, the sheriff may apply to the Administration Commission for the 
appropriation of additional amounts.  The Administration Commission may require a 
budget hearing on the application and may grant or deny an increase or increases in 
the appropriations for the sheriff’s office. If any increase is granted, the board of county 
commissioners, and the budget commission, if appropriate, shall amend the budget of 
the appropriate county fund or funds accordingly.  
 
Proposed Rule Chapter 28-43 sets forth the rules of procedure to govern disposition of 
all appeals and applications from county commission actions regarding sheriff budgets 
received after the effective date of the chapter. 
 

Recommendation: 
 
Authorize the Secretary to:  (1) publish notices of proposed rules for Chapters 28-42 and 
28-43; and (2) file for final rule adoption if no requests for public hearings are received as 
a result of the notices or if no changes are needed in response to public hearings. 
   
Supporting Materials: 
 
Draft Rule Chapter 28-42, Municipal Law Enforcement Agency Budget Appeal Process. 
Draft Notice of Proposed Rules 28-42.001-009. 
Draft Rule Chapter 28-43, Sheriff Budget Proceedings 
Draft Notice of Proposed Rules 28-43.001-010. 

 
2. Consideration of a Recommended Order in the consolidated proceeding of  
 Limonar Development, LLC, Wonderly Holdings, LLC and Mills Family, LLC  
 (Petitioners) v. Miami-Dade County (Respondent) (DOAH Case No. 18-5695GM) 

and Tropical Audubon Society and Michelle Garcia (Petitioners) v. Miami-Dade 
County (Respondent) (DOAH Case No. 18-5696GM), (AC Case No. ACC-20-005). 

 
The above referenced Recommended Order in the consolidated proceeding is before 
the Administration Commission for entry of a final order pursuant to Section 
163.3184(5)(d), Florida Statutes.  The issue in this case is whether the Miami-Dade 
County Comprehensive Plan Amendment adopted by Ordinance 2018-109 on 
September 27, 2018, is “in compliance,” as that term is defined in section 
163.3184(1)(b), Florida Statutes (2018). 
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Background (Information taken from DOAH Recommended Order) 
 
On September 27, 2018, Miami-Dade County adopted a Comprehensive Plan 
Amendment through adoption of Ordinance 2018-109.  The Plan Amendment amends 
the Miami-Dade County Comprehensive Plan to allow an extension of State Road 836 
(also known as the Dolphin Expressway) from its current terminus at Northwest (NW) 
137th Avenue and NW 12th Street to the West Kendall suburban area of the County. 
The approximate 13-mile extension is planned as a six-lane expressway from its current 
terminus to Southwest (SW) 8th Street and SW 167th Avenue, then continuing as a 
four-lane expressway to connect with SW 136th Street in Kendall. The proposed 
extension is also referred to as the “new corridor.”  The Plan Amendment incorporates 
the new corridor on the County’s Future Land Use Map, as well as the Transportation 
Element map series, including both the traffic circulation and Mass Transit subelements.  
Additionally, the Plan Amendment changes some existing, and adds several new, 
policies in the Land Use, Transportation (including Traffic Circulation and Mass Transit 
subelements), Open Space, and Intergovernmental Coordination Elements. 
 
Petitioners Limonar Development, LLC, Wonderly Holdings, LLC, and Mills Family, LLC, 
filed a Petition challenging the Plan Amendment with the Division of Administrative 
Hearings (DOAH) on October 26, 2018.  Petitioners Tropical Audubon Society and 
Michelle Garcia also filed a challenge of the Plan Amendment on the same date.  The 
DOAH Administrative Law Judge consolidated the cases by issuing an Order of 
Consolidation on November 9, 2018.   
 
According to the DOAH Recommended Order, Petitioners allege (as stipulated by the 
parties) that the Plan Amendment:  

• Creates internal inconsistencies with numerous existing Plan goals, objectives and 
policies, in contravention of section 163.3177(2);   

• Fails to discourage the proliferation of urban sprawl, as required by section 
163.3177(6)(a)9.; 

• Violates the requirement in section 163.3177(6)(d)2.k., that the Plan maintain a 
conservation element that directs incompatible “future land uses” away from 
wetlands; 

• Violates the requirements in section 163.3177(6)(b)2.a., e., and 3.a., that the Plan 
maintain a transportation element “to plan for a multimodal transportation system,” 
address “[a]ll alternative modes of travel,” “identif[y] . . . land use densities, building 
intensities, and transportation management programs to promote public 
transportation systems in designated public transportation corridors,” and address 
“provision of efficient public transit services” and the requirement in section 
163.3177(6)(b)1. that the element reflect certain “data, analysis, and associated 
principles and strategies”;  

• Fails to be “based upon relevant and appropriate data and analysis,” as required by 
section 163.3177(1)(f);  
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• Fails to “be based upon surveys, studies, and data regarding the area, as applicable, 
including . . . . the character of undeveloped land,” as required by section 
163.3177(6)(a)2., and to be based on an “analysis of the suitability of the plan 
amendment for its proposed use considering the character of the undeveloped land, 
soils, topography, natural resources, and historic resources on site,” as required by 
section 163.3177(6)(a)8.; and 

• Violates the requirement of section 163.3177(1) that the Plan “maintain[] meaningful 
and predictable standards for the use and development of land and provide[] 
meaningful guidelines for the content of more detailed land developments and use 
regulations.” 
 

The DOAH Recommended Order further states that Petitioners’ umbrella contention is 
that the Plan Amendment is contrary to the Plan as a whole—which limits urban 
services and development to within the UDB, prioritizes implementation of CERP, seeks 
to preserve remaining agricultural areas and a viable agriculture industry, and is 
completely dependent on a sensitive aquifer for drinking water—by allowing a four- and 
six-lane expressway outside of the UDB, through an area identified for a CERP project, 
bisecting agricultural areas, through a wetland preservation area, and within the West 
Wellfield. Petitioners’ arguments can be categorized generally as concerns with land 
use, environment, CERP, agriculture, and transportation. 
 
An administrative hearing was conducted on July 16 through 19, and 23 through 26, 
2019, in Miami, Florida, before DOAH Administrative Law Judge Suzanne Van Wyk.  
Judge Van Wyk issued a Recommended Order on March 30, 2020, recommending that 
the Administration Commission issue a Final Order determining that the Miami-Dade 
County Comprehensive Plan Amendment adopted by Ordinance 2018-109 is not “in 
compliance,” as that term is defined in section 163.3184(1)(b), Florida Statutes (2018).   
 
On June 1, 2020, Respondent Miami-Dade County and Petitioners Tropical Audubon 
Society and Michelle Garcia each filed Exceptions to the DOAH Recommended Order.  
Responses to Miami-Dade County’s Exceptions to the DOAH Recommended Order 
were filed separately on July 2, 2020, by Petitioners Tropical Audubon Society and 
Michelle Garcia, and Petitioners Limonar Development, LLC, Wonderly Holdings, LLC,  
and Mills Family, LLC.  Miami-Dade County filed a Response to Petitioners Tropical 
Audubon Society and Michelle Garcia’s Exceptions to the Recommended Order on  
July 2, 2020.  Petitioners Tropical Audubon Society and Michelle Garcia filed a Notice of 
Clarification on July 28, 2020.  
 
On May 19, 2021, the Secretary of the Commission issued an Order Requesting the 
Parties to File Proposed Final Orders.  On June 4, 2021, Petitioners jointly filed and 
Respondent Miami-Dade County filed proposed final orders. 
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Time-Line and Supporting Materials: 
 
  DOAH’s Recommended Order issued on March, 30, 2020. 
 
 Miami-Dade County’s Exceptions to the Recommended Order filed on June 1, 2020. 
 

Tropical Audubon Society and Michelle Garcia’s Exceptions to the Recommended Order 
filed on June 1, 2020. 

 
 Tropical Audubon Society and Michelle Garcia’s Response to Miami-Dade County’s  
 Exceptions to the Recommended Order filed on July 2, 2020. 
 

Miami-Dade County’s Response to Tropical Audubon Society and Michelle Garcia’s 
Exceptions to the Recommended Order filed on July 2, 2020. 

 
Limonar Development, LLC, Wonderly Holdings, LLC, and Mills Family, LLC’s, Response 
to Miami-Dade County’s Exceptions to the Recommended Order filed on July 2, 2020. 
 
Tropical Audubon Society and Michelle Garcia’s Notice of Clarification filed on  
July 28, 2020. 
 
Commission Secretary’s Order Requesting the Parties to File Proposed Final Orders 
issued on May 19, 2021. 
 
Petitioners’ Joint [Proposed] Final Order filed on June 4, 2021. 
 
Respondent Miami-Dade County’s Proposed Final Order filed on June 4, 2021. 
 



AC  
ITEM #1 



CHAPTER 28-42 

Municipal Law Enforcement Agency Budget Appeal Process 

 

28-42.001  Scope and Applicability of Chapter 

28-42.002  Time Periods 

28-42.003  Filing Documents 

28-42.004  Initiation of an Appeal 

28-42.005  Executive Office of the Governor Procedures Upon Receipt of an Appeal 

28-42.006  Withdrawal of Appeals 

28-42.007  Budget Analysis 

28-42.008  Budget Hearing 

28-42.009  Administration Commission Hearing and Final Order 

 

 28-42.001 Scope and Applicability of Chapter. 

The rules in this Chapter 28-42, F.A.C., shall govern the receipt and disposition of all municipal law enforcement agency budget 

appeals under section 166.241 F.S.   

 
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 

 28-42.002 Time Periods. 

In computing any period of time prescribed or allowed by these rules the time period shall be calculated in accordance with Rule 28-

106.103, F.A.C. 

 
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 

 28-42.003 Filing Documents. 

All documents, including the initial petition, shall be filed electronically.  

Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 
  

 28-42.004 Initiation of an Appeal 

 (1) Parties. The Petitioner shall be either the state attorney for the judicial circuit in which the municipality is located or a member 

of the governing body who objects to the funding reduction. The Respondent shall be the governing body of the municipality.    

 (2) Filing the Petition. When a Petitioner files an appeal, he or she shall do so by completing Form AC-MLEBA XXX, Petition 

Packet, and filing electronically with the Administration Commission. Form AC-MLEBA XXX is hereby incorporated by reference, 

and available at https://www.flrules.org/XXXX/XXXX. Copies of the form are available by contacting the Clerk of the Administration 

Commission at Office of the Governor, Room 1802, The Capitol, Tallahassee, Florida 32399-0001. The effective date of the form is 

09/2021. The Petitioner shall direct the petition to the Secretary of the Administration Commission within the Executive Office of the 

Governor and shall serve a copy of the petition on the governing body of the municipality or the clerk of the circuit court of the county 

in which the municipality is located.   

 (3) Filing a Reply. The Respondent may file a reply electronically within five working days after service. The reply must set 

forth the budget requested by the municipal law enforcement agency, if a request was submitted, and the budget approved by the 

governing body, and must list the specific reductions the governing body made to the law enforcement agency’s operating budget. The 

reply must also fully address the reasons or grounds for the appeal stated by the Petitioner. The Respondent should direct the reply to 

the Secretary of the Administration Commission within the Executive Office of the Governor. 

 (4) The Secretary of the Administration Commission and his or her staff may request additional budgetary information from the 

current fiscal year or the two previous fiscal years including draft budgets, budget amendments, or budget meeting minutes.  

 
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 

 28-42.005 Executive Office of the Governor Procedures Upon Receipt of an Appeal. 

 (1) Receipt. Upon receipt of an appeal, the case will be assigned to staff in the Executive Office of the Governor.  

https://www.flrules.org/XXXX/XXXX


 (2) Transmittal of Appeal Petition to Respondent. The Petitioner shall serve the petition on the Respondent as outlined in Rule 

28-42.006. The Petitioner shall thereafter submit Form AC-MLEBA XXX, Certificate of Service, to the Secretary of the 

Administration Commission. Form AC-MLEBA XXX is hereby incorporated by reference, and available at 

https://www.flrules.org/XXXX/XXXX. Copies of the form are available by contacting the Clerk of the Administration Commission 

at Office of the Governor, Room 1802, The Capitol, Tallahassee, Florida 32399-0001. The effective date of this form is 09/2021. 

 (3) Upon receipt of a reply or in the instance of a lapse of time for filing a reply, the Secretary of the Administration Commission 

shall send electronically to the Petitioner and the Respondent an acknowledgment of receipt of the appeal and shall provide contact 

information for the assigned staff. 

 
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 

 28-42.006 Withdrawal of Appeals. 

After an appeal has been filed with the Commission, Petitioner has the right to withdraw the appeal any time before the hearing with 

the Administration Commission. Withdrawal shall be requested through an electronic filing signed by the Petitioner. After receiving 

the request for withdrawal, the Secretary shall order the appeal dismissed. 
 

Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 

 28-42.007 Budget Analysis.  
 (1) Scope of Analysis. Analyses shall be limited to the issues of the appeal, but shall include: (1) a comparison of the municipal 

law enforcement agency’s data and staffing for the year in question compared to previous years; and (2) a comparison of the municipal 

law enforcement agency’s budget to other entities’ budgets within the municipality.    

 (2) Comparison to Other Fiscal Years. The assigned staff shall determine whether the governing body of the municipality reduced 

the operating budget of the municipal law enforcement agency. The staff shall compare law enforcement data and staffing for the two 

previous years and shall compare this data to the year at issue.   

 (3) Comparison with Other Entities’ Budgets. The assigned staff shall determine whether the governing body of the municipality 

disproportionately reduced the budget of the municipal law enforcement agency as compared to other entities included in the municipal 

budget. The staff shall compare budget data from two previous years as well as the year being appealed and compare this data to data 

from other entities within the municipality. 

 (4) Factual Disputes. Factual disputes that arise during the appeal process will be resolved by the Administration Commission.  

 
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 

 28-42.008 Budget Hearing. 

 (1) Notice. After receiving all of the required information from the parties, the assigned staff shall prepare a Memorandum for 

the Petitioner and Respondent which includes: (a) the date and location of the budget hearing; and (b) a summary of the individual 

issues under appeal. Additionally, the staff will notice the hearing in the Florida Administrative Register at least seven days prior to 

the date of the hearing.  

 (2) Panel. The budget hearing panel shall consist of three staff members from the Executive Office of the Governor. Additionally, 

each of the Cabinet offices may send a representative to sit on the panel.  

 (3) Format. Each party shall have an opportunity to present its case and an opportunity for rebuttal. There shall also be a time for 

the panel to ask questions.  

 (4) Reports. After the hearing, the Secretary of the Administration Commission shall compile a report with the panel’s findings 

and recommendations and submit it to the members of the Administration Commission.  

 (5) Waiver of Hearing. The parties may waive the budget hearing by each signing and filing electronically with the Secretary of 

the Administration Commission Form AC-MLEBA XXX, Waiver of Budget Hearing. Form AC-MLEBA XXX is hereby incorporated 

by reference, and available at https://www.flrules.org/XXXX/XXXX. Copies of the form are available by contacting the Clerk of the 

Administration Commission at Office of the Governor, Room 1802, The Capitol, Tallahassee, Florida 32399-0001. The effective date 

of this form is 09/2021. The parties must agree to waive the hearing. If the parties waive the hearing, the budget hearing panel shall 

base its findings and recommendations on the pleadings. The Secretary of the Administration Commission shall compile a report and 

submit it to the members of the Administration Commission.  

 
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

https://www.flrules.org/XXXX/XXXX
https://www.flrules.org/XXXX/XXXX


 

 28-42.009 Administration Commission Hearing and Final Order 

 (1) Notice. After the budget hearing, the assigned staff shall request a date from the Clerk of the Administration Commission for 

the appeal to be placed on the Administration Commission agenda within 30 days of the Commission receiving the budget panel 

hearing report from the Secretary. The staff shall send electronically a letter to the Petitioner and Respondent outlining the panel’s 

recommendations, the date, time, and location of the meeting of the Administration Commission, and the format for the meeting. The 

staff shall submit to the Clerk of the Administration Commission an agenda item summary. 

 (2) Format. Each party shall have an opportunity to present its case and an opportunity for rebuttal. There shall also be a time for 

the panel to ask questions.  

 (3) Disposition and Final Order. Before the close of the hearing, the Administration Commission shall decide the appeal in 

accordance with section 166.241(5) F.S. After the hearing, the Secretary of the Administration Commission shall prepare a final order 

which incorporates the disposition of the Commission. The Secretary shall send the final order to the Clerk of the Administration 

Commission for final rendering and shall serve a copy of the order on the parties.  

 
Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 

 



Notice of Proposed Rule 
 

ADMINISTRATION COMMISSION 

RULE NO.:  RULE TITLE: 

28-42.001  Scope and Applicability of Chapter 

28-42.002  Time Periods 

28-42.003  Filing Documents 

28-42.004  Initiation of an Appeal 

28-42.005  Executive Office of the Governor Procedures Upon Receipt of an Appeal 

28-42.006  Withdrawal of Appeals 

28-42.007  Budget Analysis 

28-42.008  Budget Hearing 

28-42.009  Administration Commission Hearing and Final Order 

 

PURPOSE AND EFFECT: The Commission is proposing to create the system by which a municipal law enforcement 

agency may take an appeal from a municipal budget process which results in an alleged reduction to the operating 

budget of the agency.  These new rules will outline the parties to the appeal and the responsibilities of the parties and 

the Commission in resolving the appeal. 

SUMMARY: The proposed rules implement 166.241 F.S., which confers the duty upon the Administration 

Commission to decide appeals from municipal budget proceedings regarding alleged reductions to a municipal law 

enforcement agency’s operating budget. The proposed rules establish the parties to the proceedings and the process 

for submission, evaluation, and resolution of appeals. 

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE RATIFICATION: 

The Commission has determined that this will not have an adverse impact on small business or likely increase directly 

or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the implementation of the 

rule. A SERC has not been prepared by the Commission 

The Commission has determined that the proposed rule is not expected to require legislative ratification based on the 

statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and described 

herein: The nature of the rule and the preliminary analysis conducted to determine whether a SERC was required, 

determined that a SERC was not necessary and that the rule will not require ratification by the Legislature. The 

proposed rulemaking will not have an adverse impact or effect regulatory costs in excess of $1 million within five 

years as estimated in Sections 120.541(2)(a)1., 2., and 3., F.S. 

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a 

proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice. 

RULEMAKING AUTHORITY: 14.202 F.S.; 166.241 F.S.   

LAW IMPLEMENTED: 166.241(4)-(5) F.S. 

IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED 

AND ANNOUNCED IN THE FAR. 

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Barbara Leighty, Office of the 

Governor, The Capitol, Room 1802, Tallahassee, Florida 32399-0001, (850)717-9432, 

Barbara.leighty@laspbs.state.fl.us. 

 

THE FULL TEXT OF THE PROPOSED RULE IS: 

 

28-42.001 Scope and Applicability of Chapter. 

The rules in this Chapter 28-42, F.A.C., shall govern the receipt and disposition of all municipal law enforcement 

agency budget appeals under section 166.241 F.S.   

Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 

28-42.002 Time Periods. 

https://www.flrules.org/gateway/department.asp?id=42


In computing any period of time prescribed or allowed by these rules the time period shall be calculated in accordance 

with Rule 28-106.103, F.A.C. 

Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 

28-42.003 Filing Documents. 

All documents, including the initial petition, shall be filed electronically.  

Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 

28-42.004 Initiation of an Appeal 

(1) Parties. The Petitioner shall be either the state attorney for the judicial circuit in which the municipality 

is located or a member of the governing body who objects to the funding reduction. The Respondent shall be the 

governing body of the municipality.    

(2) Filing the Petition. When a Petitioner files an appeal, he or she shall do so by completing Form AC-

MLEBA XXX, Petition Packet, and filing electronically with the Administration Commission. Form AC-MLEBA 

XXX is hereby incorporated by reference, and available at https://www.flrules.org/XXXX/XXXX. Copies of the form 

are available by contacting the Clerk of the Administration Commission at Office of the Governor, Room 1802, The 

Capitol, Tallahassee, Florida 32399-0001. The effective date of the form is 09/2021. The Petitioner shall direct the 

petition to the Secretary of the Administration Commission within the Executive Office of the Governor and shall 

serve a copy of the petition on the governing body of the municipality or the clerk of the circuit court of the county in 

which the municipality is located.   

(3) Filing a Reply. The Respondent may file a reply electronically within five working days after service. 

The reply must set forth the budget requested by the municipal law enforcement agency, if a request was submitted, 

and the budget approved by the governing body, and must list the specific reductions the governing body made to the 

law enforcement agency’s operating budget. The reply must also fully address the reasons or grounds for the appeal 

stated by the Petitioner. The Respondent should direct the reply to the Secretary of the Administration Commission 

within the Executive Office of the Governor. 

(4) The Secretary of the Administration Commission and his or her staff may request additional budgetary 

information from the current fiscal year or the two previous fiscal years including draft budgets, budget amendments, 

or budget meeting minutes.  

Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 

28-42.005 Executive Office of the Governor Procedures Upon Receipt of an Appeal. 

(1) Receipt. Upon receipt of an appeal, the case will be assigned to staff in the Executive Office of the 

Governor.  

(2) Transmittal of Appeal Petition to Respondent. The Petitioner shall serve the petition on the Respondent 

as outlined in Rule 28-42.006. The Petitioner shall thereafter submit Form AC-MLEBA XXX, Certificate of Service, 

to the Secretary of the Administration Commission. Form AC-MLEBA XXX is hereby incorporated by reference, and 

available at https://www.flrules.org/XXXX/XXXX. Copies of the form are available by contacting the Clerk of the 

Administration Commission at Office of the Governor, Room 1802, The Capitol, Tallahassee, Florida 32399-0001. 

The effective date of this form is 09/2021. 

(3) Upon receipt of a reply or in the instance of a lapse of time for filing a reply, the Secretary of the 

Administration Commission shall send electronically to the Petitioner and the Respondent an acknowledgment of 

receipt of the appeal and shall provide contact information for the assigned staff. 

Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 

28-42.006 Withdrawal of Appeals. 

After an appeal has been filed with the Commission, Petitioner has the right to withdraw the appeal any time before 

the hearing with the Administration Commission. Withdrawal shall be requested through an electronic filing signed 

by the Petitioner. After receiving the request for withdrawal, the Secretary shall order the appeal dismissed. 

Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 

https://www.flrules.org/XXXX/XXXX
https://www.flrules.org/XXXX/XXXX


28-42.007 Budget Analysis.  

(1) Scope of Analysis. Analyses shall be limited to the issues of the appeal, but shall include: (1) a comparison 

of the municipal law enforcement agency’s data and staffing for the year in question compared to previous years; and 

(2) a comparison of the municipal law enforcement agency’s budget to other entities’ budgets within the municipality.   

(2) Comparison to Other Fiscal Years. The assigned staff shall determine whether the governing body of the 

municipality reduced the operating budget of the municipal law enforcement agency. The staff shall compare law 

enforcement data and staffing for the two previous years and shall compare this data to the year at issue.   

(3) Comparison with Other Entities’ Budgets. The assigned staff shall determine whether the governing body 

of the municipality disproportionately reduced the budget of the municipal law enforcement agency as compared to 

other entities included in the municipal budget. The staff shall compare budget data from two previous years as well 

as the year being appealed and compare this data to data from other entities within the municipality. 

(4) Factual Disputes. Factual disputes that arise during the appeal process will be resolved by the 

Administration Commission.  

Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 

28-42.008 Budget Hearing. 

(1) Notice. After receiving all of the required information from the parties, the assigned staff shall prepare a 

Memorandum for the Petitioner and Respondent which includes: (a) the date and location of the budget hearing; and 

(b) a summary of the individual issues under appeal. Additionally, the staff will notice the hearing in the Florida 

Administrative Register at least seven days prior to the date of the hearing.  

(2) Panel. The budget hearing panel shall consist of three staff members from the Executive Office of the 

Governor. Additionally, each of the Cabinet offices may send a representative to sit on the panel.  

(3) Format. Each party shall have an opportunity to present its case and an opportunity for rebuttal. There 

shall also be a time for the panel to ask questions.  

(4) Reports. After the hearing, the Secretary of the Administration Commission shall compile a report with 

the panel’s findings and recommendations and submit it to the members of the Administration Commission.  

(5) Waiver of Hearing. The parties may waive the budget hearing by each signing and filing electronically 

with the Secretary of the Administration Commission Form AC-MLEBA XXX, Waiver of Budget Hearing. Form 

AC-MLEBA XXX is hereby incorporated by reference, and available at https://www.flrules.org/XXXX/XXXX. 

Copies of the form are available by contacting the Clerk of the Administration Commission at Office of the Governor, 

Room 1802, The Capitol, Tallahassee, Florida 32399-0001. The effective date of this form is 09/2021. The parties 

must agree to waive the hearing. If the parties waive the hearing, the budget hearing panel shall base its findings and 

recommendations on the pleadings. The Secretary of the Administration Commission shall compile a report and 

submit it to the members of the Administration Commission.  

Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

 

28-42.009 Administration Commission Hearing and Final Order 

(1) Notice. After the budget hearing, the assigned staff shall request a date from the Clerk of the 

Administration Commission for the appeal to be placed on the Administration Commission agenda within 30 days of 

the Commission receiving the budget panel hearing report from the Secretary. The staff shall send electronically a 

letter to the Petitioner and Respondent outlining the panel’s recommendations, the date, time, and location of the 

meeting of the Administration Commission, and the format for the meeting. The staff shall submit to the Clerk of the 

Administration Commission an agenda item summary. 

(2) Format. Each party shall have an opportunity to present its case and an opportunity for rebuttal. There 

shall also be a time for the panel to ask questions.  

(3) Disposition and Final Order. Before the close of the hearing, the Administration Commission shall decide 

the appeal in accordance with section 166.241(5) F.S. After the hearing, the Secretary of the Administration 

Commission shall prepare a final order which incorporates the disposition of the Commission. The Secretary shall 

send the final order to the Clerk of the Administration Commission for final rendering and shall serve a copy of the 

order on the parties.  

Rulemaking Authority 14.202 FS.; 166.241(4)-(5) FS. Law Implemented 166.241(4)-(5) FS. 

https://www.flrules.org/XXXX/XXXX
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28-43.001 Scope and Applicability of Chapter. 

The rules in this Chapter 28-43, F.A.C., shall govern the receipt and disposition of all Sheriffs’ budget appeals and applications under 

section 30.49 F.S.  

 
Rulemaking Authority 14.202 FS.; 30.49(4)-(5), (10) FS. Law Implemented 30.49(4)-(5), (10) FS. 

 

28-43.002 Time Periods. 

In computing any period of time prescribed or allowed by these rules the time period shall be calculated in accordance with Rule 28-

106.103, F.A.C. 

 
Rulemaking Authority 14.202 FS.; 30.49(4)-(5), (10) FS. Law Implemented 30.49(4)-(5), (10) FS. 

 

28-43.003 Filing Documents. 

All documents, including the initial petition, shall be filed electronically.  

Rulemaking Authority 14.202 FS.; 30.49(4)-(5), (10) FS. Law Implemented 30.49(4)-(5), (10) FS. 

 

  28-43.004 Initiation of an Appeal 

 (1) Parties. The Petitioner shall be the Sheriff. The Respondent shall be the governing body of the county, either the board or 

commission.    

 (2) Filing the Petition. When the Sheriff files an appeal, he or she shall do so by completing Form AC-SBA XXX, Petition 

Packet, and filing electronically with the Administration Commission. Form AC-SBA XXX is hereby incorporated by reference, and 

available at https://www.flrules.org/XXXX/XXXX. Copies of the form are available by contacting the Clerk of the Administration 

Commission at Office of the Governor, Room 1802, The Capitol, Tallahassee, Florida 32399-0001. The effective date of the form is 

09/2021. The Sheriff shall direct the petition to the Secretary of the Administration Commission within the Executive Office of the 

Governor and shall serve a copy of the petition on the board or commission or the clerk of the circuit court located within the county.  

  (3) Filing a Reply. The board or commission may file a reply electronically within five working days after service. The reply 

must set forth the budget requested by the Sheriff and the budget approved by the County, and must list (by functional category and 

object code) the specific changes the County made to the Sheriff’s requested budget. The reply must also fully address the reasons or 

grounds for the appeal stated by the Sheriff. The board or commission should direct the reply to the Secretary of the Administration 

Commission within the Executive Office of the Governor. 

 (4) The Secretary of the Administration Commission and his or her staff may request additional budgetary information from 

the current fiscal year or the two previous fiscal years including draft budgets, budget amendments, or budget meeting minutes. 

 

Rulemaking Authority 14.202 FS.; 30.49(4)-(5) FS. Law Implemented 30.49(4)-(5) FS. 

 

  28-43.005 Executive Office of the Governor Procedures Upon Receipt of an Appeal. 

https://www.flrules.org/XXXX/XXXX


(1) Receipt. Upon receipt of an appeal, the case will be assigned to staff in the Executive Office of the Governor.  

(2) Transmittal of Appeal Petition to Board or Commission. The Sheriff shall serve the petition on the board or commission 

as outlined in Rule 28-43.006. The Sheriff shall thereafter submit Form AC-SBA XXX, Certificate of Service, to the Secretary of the 

Administration Commission. Form AC-SBA XXX is hereby incorporated by reference, and available at 

https://www.flrules.org/XXXX/XXXX. Copies of the form are available by contacting the Clerk of the Administration Commission 

at Office of the Governor, Room 1802, The Capitol, Tallahassee, Florida 32399-0001. The effective date of this form is 09/2021. 

(3) Upon receipt of a reply or in the instance of a lapse of time for filing a reply, the Secretary of the Administration 

Commission shall send electronically to the Sheriff and the board or commission an acknowledgment of receipt of the appeal and shall 

provide contact information for the assigned staff. 

 

Rulemaking Authority 14.202 FS.; 30.49(4)-(5) FS. Law Implemented 30.49(4)-(5) FS. 

 

28-43.006 Withdrawal of Appeals. 

 After an appeal has been filed with the Commission, the Sheriff has the right to withdraw the appeal any time before the 

hearing with the Administration Commission. Withdrawal shall be requested through an electronic filing signed by the Sheriff. After 

receiving the request for withdrawal, the Secretary shall order the appeal dismissed. 

Rulemaking Authority 14.202 FS.; 30.49(4)-(5) FS. Law Implemented 30.49(4)-(5) FS. 

28-43.007 Budget Analysis. 

 (1) Scope of Analysis. Analyses shall be limited to the issues of the appeal, but shall include: (1) a comparison of the Sheriff’s 

budget to other county agencies with particular attention paid to other county constitutional officers; and (2) a comparison of the 

County’s law enforcement data and the Sheriff’s staffing to other county law enforcement data/staffing. 

 (2) Comparison with Other Entities Within the County. The assigned staff shall determine whether the board or commission 

disproportionately altered the Sheriff’s requested budget as compared to other entities’ budgets within the county. The staff shall 

compare budget data from two previous years as well as the year being appealed and compare this data to other entities’ data within 

the county.   

 (3) Comparison to Sheriff’s Data From Other Counties. The assigned staff shall determine whether the Sheriff has a similar 

amount of resources to provide law enforcement services to the county as compared to other counties of a comparable size and 

population. The staff shall compare law enforcement data for the two previous years and shall compare this data to other counties’ 

data. 

 (4) Factual Disputes. Factual disputes that arise during the appeal process will be resolved by the Administration Commission.  

Rulemaking Authority 14.202 FS.; 30.49(4)-(5) FS. Law Implemented 30.49(4)-(5) FS. 

28-43.008 Budget Hearing. 

 (1) Notice. After receiving all of the required information from the parties, the assigned staff shall prepare a Memorandum 

for the Sheriff and the board or commission which includes: (a) the date and location of the budget hearing; and (b) a summary of the 

individual issues under appeal. Additionally, the staff will notice the hearing in the Florida Administrative Register at least seven days 

prior to the date of the hearing.  

 (2) Panel. The budget hearing panel shall consist of three staff members from the Executive Office of the Governor. 

Additionally, each of the Cabinet offices may send a representative to sit on the panel.  

 (3) Format. Each party shall have an opportunity to present its case and an opportunity for rebuttal. There shall also be a time 

for the panel to ask questions.  

 (4) Reports. After the hearing, the Secretary of the Administration Commission shall compile a report with the panel’s 

findings and recommendations and submit it to the members of the Administration Commission.  

 (5) Waiver of Hearing. The parties may waive the budget hearing by each signing and filing electronically with the Secretary 

of the Administration Commission Form AC-SBA XXX, Waiver of Budget Hearing. Form AC-SBA XXX is hereby incorporated by 

reference, and available at https://www.flrules.org/XXXX/XXXX. Copies of the form are available by contacting the Clerk of the 

Administration Commission at Office of the Governor, Room 1802, The Capitol, Tallahassee, Florida 32399-0001. The effective date 

of this form is 09/2021. The parties must agree to waive the hearing. If the parties waive the hearing, the budget hearing panel shall 

https://www.flrules.org/XXXX/XXXX
https://www.flrules.org/XXXX/XXXX


base its findings and recommendations on the pleadings. The Secretary of the Administration Commission shall compile a report and 

submit it to the members of the Administration Commission.  

 

Rulemaking Authority 14.202 FS.; 30.49(4)-(5) FS. Law Implemented 30.49(4)-(5) FS. 

 

28-42.009 Administration Commission Hearing and Final Order 

 (1) Notice. After the budget hearing, the assigned staff shall request a date from the Clerk of the Administration Commission 

for the appeal to be placed on the Administration Commission agenda within 30 days of the Commission receiving the budget panel 

hearing report from the Secretary. The staff shall send electronically a letter to the Sheriff and the board or commission outlining the 

panel’s recommendations, the date, time, and location of the meeting of the Administration Commission, and the format for the 

meeting. The staff shall submit to the Clerk of the Administration Commission an agenda item summary. 

 (2) Format. Each party shall have an opportunity to present its case and an opportunity for rebuttal. There shall also be a time 

for the panel to ask questions.  

 (3) Disposition and Final Order. Before the close of the hearing, the Administration Commission shall decide the appeal in 

accordance with section 30.49(5) F.S. After the hearing, the Secretary of the Administration Commission shall prepare a final order 

which incorporates the disposition of the Commission. The Secretary shall send the final order to the Clerk of the Administration 

Commission for final rendering and shall serve a copy of the order on the parties.  

 

Rulemaking Authority 14.202 FS.; 30.49(4)-(5) FS. Law Implemented 30.49(4)-(5) FS. 

 

28-43.010 Applications for Appropriations of Additional Amounts.  

(1) Filing an Application. When a Sheriff files an application under this Rule, he or she shall do so by completing Form AC-SBA 

XXX, Application for Appropriation of Additional Amounts, and filing electronically with the Administration Commission. Form 

AC-SBA XXX is hereby incorporated by reference, and available at https://www.flrules.org/XXXX/XXXX. Copies of the form are 

available by contacting the Clerk of the Administration Commission at Office of the Governor, Room 1802, The Capitol, Tallahassee, 

Florida 32399-0001. The effective date of the form is 09/2021. The Sheriff shall direct the application to the Secretary of the 

Administration Commission within the Executive Office of the Governor and shall deliver a copy of the application to the board or 

commission and the budget commission, if there is one in the county. 

(2) Budget Hearing. If the Secretary of the Administration Commission requires a budget hearing on an application under this 

Rule, the procedures for budget hearings outlined in Rule 28-43.010 shall apply.  

(3) Final Order. After the budget hearing, if one is held, the Secretary of the Administration Commission shall prepare a report 

which incorporates the findings and recommendations of the hearing panel and send it to the members of the Administration 

Commission. After the Commission reviews the report and makes a final decision on the application, the Secretary shall prepare a 

final order and send it to the Clerk of the Administration Commission for final rendering. 

 

Rulemaking Authority 14.202 FS.; 30.49(10) FS. Law Implemented 30.49(10) FS. 
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Notice of Proposed Rule 
 

ADMINISTRATION COMMISSION 

RULE NO.:    RULE TITLE: 

28-43.001    Scope and Applicability of Chapter 

28-43.002    Time Periods 

28-43.003    Filing Documents 

28-43.004    Initiation of an Appeal 

28-43.005    Executive Office of the Governor Procedures Upon Receipt of an Appeal 

28-43.006    Withdrawal of Appeals 

28-43.007    Budget Analysis 

28-43.008    Budget Hearing 

28-43.009    Administration Commission Hearing and Final Order 

28-43.010    Applications for Appropriations of Additional Amounts 

 

PURPOSE AND EFFECT: To standardize the system by which Sheriffs take appeals from county action and make 

applications to the Commission regarding their budgets.  These new rules will outline the parties to the proceedings 

and the responsibilities of the parties and the Commission in resolving the disputes. 

SUMMARY: The proposed rules implement 30.49 F.S., which confers the duty upon the Administration 

Commission to make decisions regarding appeals and applications from county budget proceedings regarding 

Sheriffs’ budgets. The proposed rules establish the parties to the proceedings and the process for submission, 

evaluation, and resolution of appeals and applications.   

SUMMARY OF STATEMENT OF ESTIMATED REGULATORY COSTS AND LEGISLATIVE 

RATIFICATION: 

The Commission has determined that this will not have an adverse impact on small business or likely increase 

directly or indirectly regulatory costs in excess of $200,000 in the aggregate within one year after the 

implementation of the rule. A SERC has not been prepared by the Commission.  

The Commission has determined that the proposed rule is not expected to require legislative ratification based on the 

statement of estimated regulatory costs or if no SERC is required, the information expressly relied upon and 

described herein: The nature of the rule and the preliminary analysis conducted to determine whether a SERC was 

required, determined that a SERC was not necessary and that the rule will not require ratification by the Legislature. 

The proposed rulemaking will not have an adverse impact or effect regulatory costs in excess of $1 million within 

five years as estimated in Sections 120.541(2)(a)1., 2., and 3., F.S. 

Any person who wishes to provide information regarding a statement of estimated regulatory costs, or provide a 

proposal for a lower cost regulatory alternative must do so in writing within 21 days of this notice. 

RULEMAKING AUTHORITY: 14.202 F.S.; 30.49 F.S.   

LAW IMPLEMENTED: 30.49(4)-(5) F.S.; 30.49(10) F.S. 

IF REQUESTED WITHIN 21 DAYS OF THE DATE OF THIS NOTICE, A HEARING WILL BE SCHEDULED 

AND ANNOUNCED IN THE FAR. 

THE PERSON TO BE CONTACTED REGARDING THE PROPOSED RULE IS: Barbara Leighty, Office of the 

Governor, The Capitol, Room 1802, Tallahassee, Florida 32399-0001, (850)717-9432, 

Barbara.leighty@laspbs.state.fl.us. 

 

THE FULL TEXT OF THE PROPOSED RULE IS: 

 

28-43.001 Scope and Applicability of Chapter. 

The rules in this Chapter 28-43, F.A.C., shall govern the receipt and disposition of all Sheriffs’ budget appeals and 

applications under section 30.49 F.S.  

Rulemaking Authority 14.202 FS.; 30.49(4)-(5), (10) FS. Law Implemented 30.49(4)-(5), (10) FS. 

 

28-43.002 Time Periods. 

https://www.flrules.org/gateway/department.asp?id=42


In computing any period of time prescribed or allowed by these rules the time period shall be calculated in 

accordance with Rule 28-106.103, F.A.C. 

Rulemaking Authority 14.202 FS.; 30.49(4)-(5), (10) FS. Law Implemented 30.49(4)-(5), (10) FS. 

 

28-43.003 Filing Documents. 

All documents, including the initial petition, shall be filed electronically.  

Rulemaking Authority 14.202 FS.; 30.49(4)-(5), (10) FS. Law Implemented 30.49(4)-(5), (10) FS. 

 

28-43.004 Initiation of an Appeal 

(1) Parties. The Petitioner shall be the Sheriff. The Respondent shall be the governing body of the county, either 

the board or commission.    

(2) Filing the Petition. When the Sheriff files an appeal, he or she shall do so by completing Form AC-SBA 

XXX, Petition Packet, and filing electronically with the Administration Commission. Form AC-SBA XXX is hereby 

incorporated by reference, and available at https://www.flrules.org/XXXX/XXXX. Copies of the form are available 

by contacting the Clerk of the Administration Commission at Office of the Governor, Room 1802, The Capitol, 

Tallahassee, Florida 32399-0001. The effective date of the form is 09/2021. The Sheriff shall direct the petition to 

the Secretary of the Administration Commission within the Executive Office of the Governor and shall serve a copy 

of the petition on the board or commission or the clerk of the circuit court located within the county.  

(3) Filing a Reply. The board or commission may file a reply electronically within five working days after 

service. The reply must set forth the budget requested by the Sheriff and the budget approved by the County, and 

must list (by functional category and object code) the specific changes the County made to the Sheriff’s requested 

budget. The reply must also fully address the reasons or grounds for the appeal stated by the Sheriff. The board or 

commission should direct the reply to the Secretary of the Administration Commission within the Executive Office 

of the Governor. 

(4) The Secretary of the Administration Commission and his or her staff may request additional budgetary 

information from the current fiscal year or the two previous fiscal years including draft budgets, budget 

amendments, or budget meeting minutes. 

Rulemaking Authority 14.202 FS.; 30.49(4)-(5) FS. Law Implemented 30.49(4)-(5) FS. 

 

28-43.005 Executive Office of the Governor Procedures Upon Receipt of an Appeal. 

(1) Receipt. Upon receipt of an appeal, the case will be assigned to staff in the Executive Office of the 

Governor.  

(2) Transmittal of Appeal Petition to Board or Commission. The Sheriff shall serve the petition on the board or 

commission as outlined in Rule 28-43.006. The Sheriff shall thereafter submit Form AC-SBA XXX, Certificate of 

Service, to the Secretary of the Administration Commission. Form AC-SBA XXX is hereby incorporated by 

reference, and available at https://www.flrules.org/XXXX/XXXX. Copies of the form are available by contacting 

the Clerk of the Administration Commission at Office of the Governor, Room 1802, The Capitol, Tallahassee, 

Florida 32399-0001. The effective date of this form is 09/2021. 

(3) Upon receipt of a reply or in the instance of a lapse of time for filing a reply, the Secretary of the 

Administration Commission shall send electronically to the Sheriff and the board or commission an 

acknowledgment of receipt of the appeal and shall provide contact information for the assigned staff. 

Rulemaking Authority 14.202 FS.; 30.49(4)-(5) FS. Law Implemented 30.49(4)-(5) FS. 

 

28-43.006 Withdrawal of Appeals. 

After an appeal has been filed with the Commission, the Sheriff has the right to withdraw the appeal any time 

before the hearing with the Administration Commission. Withdrawal shall be requested through an electronic filing 

signed by the Sheriff. After receiving the request for withdrawal, the Secretary shall order the appeal dismissed. 

Rulemaking Authority 14.202 FS.; 30.49(4)-(5) FS. Law Implemented 30.49(4)-(5) FS. 

 

28-43.007 Budget Analysis. 

https://www.flrules.org/XXXX/XXXX
https://www.flrules.org/XXXX/XXXX


(1) Scope of Analysis. Analyses shall be limited to the issues of the appeal, but shall include: (1) a comparison 

of the Sheriff’s budget to other county agencies with particular attention paid to other county constitutional officers; 

and (2) a comparison of the County’s law enforcement data and the Sheriff’s staffing to other county law 

enforcement data/staffing. 

(2) Comparison with Other Entities Within the County. The assigned staff shall determine whether the board or 

commission disproportionately altered the Sheriff’s requested budget as compared to other entities’ budgets within 

the county. The staff shall compare budget data from two previous years as well as the year being appealed and 

compare this data to other entities’ data within the county.   

(3) Comparison to Sheriff’s Data From Other Counties. The assigned staff shall determine whether the Sheriff 

has a similar amount of resources to provide law enforcement services to the county as compared to other counties 

of a comparable size and population. The staff shall compare law enforcement data for the two previous years and 

shall compare this data to other counties’ data. 

(4) Factual Disputes. Factual disputes that arise during the appeal process will be resolved by the 

Administration Commission.  

Rulemaking Authority 14.202 FS.; 30.49(4)-(5) FS. Law Implemented 30.49(4)-(5) FS. 

 

28-43.008 Budget Hearing. 

(1) Notice. After receiving all of the required information from the parties, the assigned staff shall prepare a 

Memorandum for the Sheriff and the board or commission which includes: (a) the date and location of the budget 

hearing; and (b) a summary of the individual issues under appeal. Additionally, the staff will notice the hearing in 

the Florida Administrative Register at least seven days prior to the date of the hearing.  

(2) Panel. The budget hearing panel shall consist of three staff members from the Executive Office of the 

Governor. Additionally, each of the Cabinet offices may send a representative to sit on the panel.  

(3) Format. Each party shall have an opportunity to present its case and an opportunity for rebuttal. There shall 

also be a time for the panel to ask questions.  

(4) Reports. After the hearing, the Secretary of the Administration Commission shall compile a report with the 

panel’s findings and recommendations and submit it to the members of the Administration Commission.  

(5) Waiver of Hearing. The parties may waive the budget hearing by each signing and filing electronically with 

the Secretary of the Administration Commission Form AC-SBA XXX, Waiver of Budget Hearing. Form AC-SBA 

XXX is hereby incorporated by reference, and available at https://www.flrules.org/XXXX/XXXX. Copies of the 

form are available by contacting the Clerk of the Administration Commission at Office of the Governor, Room 

1802, The Capitol, Tallahassee, Florida 32399-0001. The effective date of this form is 09/2021. The parties must 

agree to waive the hearing. If the parties waive the hearing, the budget hearing panel shall base its findings and 

recommendations on the pleadings. The Secretary of the Administration Commission shall compile a report and 

submit it to the members of the Administration Commission.  

Rulemaking Authority 14.202 FS.; 30.49(4)-(5) FS. Law Implemented 30.49(4)-(5) FS. 

 

28-42.009 Administration Commission Hearing and Final Order 

(1) Notice. After the budget hearing, the assigned staff shall request a date from the Clerk of the Administration 

Commission for the appeal to be placed on the Administration Commission agenda within 30 days of the 

Commission receiving the budget panel hearing report from the Secretary. The staff shall send electronically a letter 

to the Sheriff and the board or commission outlining the panel’s recommendations, the date, time, and location of 

the meeting of the Administration Commission, and the format for the meeting. The staff shall submit to the Clerk of 

the Administration Commission an agenda item summary. 

(2) Format. Each party shall have an opportunity to present its case and an opportunity for rebuttal. There shall 

also be a time for the panel to ask questions.  

(3) Disposition and Final Order. Before the close of the hearing, the Administration Commission shall decide 

the appeal in accordance with section 30.49(5) F.S. After the hearing, the Secretary of the Administration 

Commission shall prepare a final order which incorporates the disposition of the Commission. The Secretary shall 

send the final order to the Clerk of the Administration Commission for final rendering and shall serve a copy of the 

order on the parties.  

https://www.flrules.org/XXXX/XXXX


Rulemaking Authority 14.202 FS.; 30.49(4)-(5) FS. Law Implemented 30.49(4)-(5) FS. 

 

28-43.010 Applications for Appropriations of Additional Amounts.  

(1) Filing an Application. When a Sheriff files an application under this Rule, he or she shall do so by 

completing Form AC-SBA XXX, Application for Appropriation of Additional Amounts, and filing electronically 

with the Administration Commission. Form AC-SBA XXX is hereby incorporated by reference, and available at 

https://www.flrules.org/XXXX/XXXX. Copies of the form are available by contacting the Clerk of the 

Administration Commission at Office of the Governor, Room 1802, The Capitol, Tallahassee, Florida 32399-0001. 

The effective date of the form is 09/2021. The Sheriff shall direct the application to the Secretary of the 

Administration Commission within the Executive Office of the Governor and shall deliver a copy of the application 

to the board or commission and the budget commission, if there is one in the county. 

(2) Budget Hearing. If the Secretary of the Administration Commission requires a budget hearing on an 

application under this Rule, the procedures for budget hearings outlined in Rule 28-43.010 shall apply.  

(3) Final Order. After the budget hearing, if one is held, the Secretary of the Administration Commission shall 

prepare a report which incorporates the findings and recommendations of the hearing panel and send it to the 

members of the Administration Commission. After the Commission reviews the report and makes a final decision on 

the application, the Secretary shall prepare a final order and send it to the Clerk of the Administration Commission 

for final rendering. 

Rulemaking Authority 14.202 FS.; 30.49(10) FS. Law Implemented 30.49(10) FS. 

 

NAME OF PERSON ORIGINATING PROPOSED RULE: Christopher Spencer, Secretary, Administration 

Commission 

NAME OF AGENCY HEAD WHO APPROVED THE PROPOSED RULE: Administration Commission 

DATE PROPOSED RULE APPROVED BY AGENCY HEAD: XX/XX/21 

DATE NOTICE OF PROPOSED RULE DEVELOPMENT PUBLISHED IN FAR: 6/7/21 

https://www.flrules.org/XXXX/XXXX
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The DeSoto Building, 1230 Apalachee Parkway, Tallahassee, Florida  32399-3060
Administrative Law (850) 488-9675  Fax Filing (850) 921-6847

Judges of Compensation Claims (850) 487-1911
www.doah.state.fl.us

State of Florida
Division of Administrative Hearings

Ron DeSantis
Governor

John MacIver
Director and Chief Judge

Claudia Lladó
Clerk of the Division

Vacant
Deputy Chief

Administrative Law Judge

David W. Langham
Deputy Chief Judge

Judges of Compensation Claims

March 30, 2020

Chris Spencer, Interim Secretary
Executive Office of the Governor
The Capitol, Suite 1802
Tallahassee, Florida  32399-0001

Re: LIMONAR DEVELOPMENT, LLC, A FLORIDA LIMITED LIABILITY COMPANY, 
WONDERLY HOLDINGS, LLC, A FLORIDA LIMITED LIABILITY COMPANY, AND MILLS 
FAMILY, LLC, A FLORIDA LIMITED LIABILITY COMPANY vs. MIAMI-DADE COUNTY, A 
POLITICAL SUBDIVISION OF THE STATE OF FLORIDA, DOAH Case Nos. 18-5695GM

      and 18-5696GM

Dear Mr. Spencer:

The Recommended Order has been transmitted in electronic format to the 
registered eALJ users and is enclosed for the non-registered parties in the 
referenced case. Also, enclosed is the 12-volume Transcript, together with the 
Petitioners' Exhibits numbered 10, 13, 15, 15a, 16, 21, 24, 24a, 41, 56, 59, 61, 73, 87, 
102, 103, 112, 123, 125 through 128, and 133 through 135; and the Respondent's 
Exhibits numbered 1 through 12, 14 through 16, 21, 30, 34, 38, 44, 49, 53, 54, 59, 
64, 65, 72 through 77, 80, 81, 96, 99, 102, 103, 106, 114, 132, 134 through 138, and 
140. Copies of this letter will serve to notify the parties that my Recommended 
Order and the hearing record have been transmitted this date.

As required by section 120.57(1)(m), Florida Statutes, you are requested to 
furnish the Division of Administrative Hearings with a copy of the Final Order 
within 15 days of its rendition. Any exceptions to the Recommended Order filed 
with the agency shall be forwarded to the Division of Administrative Hearings with 
the Final Order.

Sincerely,

S                              

SUZANNE VAN WYK
Administrative Law Judge

SVW/lb

Enclosures



Chris Spencer, Interim Secretary
DOAH Case No. 18-5695GM
March 30, 2020
Page 2

cc: Carlos A. Gimenez, Mayor
Dennis Alexander Kerbel, Esquire (eServed)
John C. Lukacs, Esquire (eServed)
Francisco J. Pines, Esquire (eServed)
Christopher J. Wahl, Esquire (eServed)
James Michael Porter, Esquire (eServed)
Paul J. Schwiep, Esquire (eServed)
Richard J. Grosso, Esquire (eServed)
William Chorba, General Counsel (eServed)
Ken Lawson, Executive Director (eServed)
Janay Lovett, Agency Clerk (eServed)
James Uthmeier, Esquire (eServed)
Barbara Leighty, Clerk (eServed)



 

 

 

STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 
 

 

LIMONAR DEVELOPMENT, LLC, A FLORIDA 

LIMITED LIABILITY COMPANY; WONDERLY 

HOLDINGS, LLC, A FLORIDA LIMITED 

LIABILITY COMPANY, AND MILLS FAMILY, 

LLC, A FLORIDA LIMITED LIABILITY 

COMPANY, 

 

Petitioners, 

 

vs. 

 

MIAMI-DADE COUNTY, 

 

Respondent. 

                                                                   / 

TROPICAL AUDUBON SOCIETY AND 

MICHELLE GARCIA, 

 

Petitioners, 

 

vs. 

 

MIAMI-DADE COUNTY, 

 

Respondent. 

                                                                   / 

 

 

 

 

 

 

 

 

 

Case No. 18-5695GM 

 

 

 

 

 

 

 

 

 

 

Case No. 18-5696GM 

 

RECOMMENDED ORDER 

A duly-noticed final hearing was held in this matter in Miami, Florida, on 

July 16 through 19, and 23 through 26, 2019, before Suzanne Van Wyk, an 

Administrative Law Judge assigned by the Division of Administrative 

Hearings. 
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APPEARANCES 

For Petitioners, Limonar Development, LLC; Wonderly Holdings, LLC; 

and Mills Family, LLC:   

 

John C. Lukacs, Esquire 

John C. Lukacs, P.A., Trial Lawyers 

75 Valencia Avenue, Suite 600 

Coral Gables, Florida  33134 

 

Francisco J. Pines, Esquire 

Francisco J. Pines, P.A. 

3301 Ponce de Leon Boulevard, Suite 220 

Coral Gables, Florida  33134 

 

For Petitioners, Tropical Audubon Society and Michelle Garcia: 
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STATEMENT OF THE ISSUE 

Whether the Miami-Dade County Comprehensive Plan Amendment 

adopted by Ordinance 2018-109 on September 27, 2018 (the “Plan 
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Amendment”), is “in compliance,” as that term is defined in section 

163.3184(1)(b), Florida Statutes (2018).1 

 

PRELIMINARY STATEMENT 

On October 26, 2018, Petitioners, Limonar Development, LLC; Wonderly 

Holdings, LLC; and Mills Family, LLC (the “Limonar Petitioners”), filed a 

Petition with the Division of Administrative Hearings (“Division”) 

challenging the Plan Amendment as not based on relevant and appropriate 

data and analysis and internally inconsistent with the Miami-Dade County 

Comprehensive Plan (“the Plan”), in violation of the Community Planning 

Act, chapter 163, part II, Florida Statutes. That same date, Petitioners, 

Tropical Audubon Society and Michelle Garcia (the “Audubon Petitioners”), 

filed a Petition with the Division challenging the Plan Amendment on similar 

grounds. The cases were assigned to the undersigned, who entered an Order 

of Consolidation on November 9, 2019, and scheduled the consolidated cases 

for hearing on April 15 through 19, 2019. 

 

Following the disclosure of expert witnesses, the parties jointly moved for 

a continuance of the final hearing, which was granted. The case was 

rescheduled for final hearing on July 16 through 19, and 23 through 26, 2019, 

and commenced as rescheduled. 

 

At the final hearing, the Limonar Petitioners offered the testimony of 

Henry Iler, accepted as an expert in comprehensive planning, and introduced 

Exhibit 69, which was admitted in evidence. Limonar Petitioners proffered 

Exhibit 1, which was not admitted, but travels with the record of this 

proceeding. 

 

                                                           
1 Except as otherwise noted, all references to the Florida Statutes are to the 2018 version, 

which was in effect when the Plan Amendment was adopted. 
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The Audubon Petitioners offered the testimony of Petitioner Michelle 

Garcia; Thomas Hawkins, accepted as an expert in comprehensive planning; 

Dr. Chris McVoy, accepted as an expert in the Everglades, wetlands, and 

water resources; and Walter Kulash and Juan Mullerat, accepted as experts 

in transportation planning. Audubon Petitioners’ Exhibits 10, 13, 15, 15a, 16, 

21, 24, 24a, 41, 56, 59, 61, 73, 87, 102, 103, 112, 123, 125 through 128, and 

133 through 135 were admitted in evidence. 

 

Respondent introduced the testimony of Albert Sosa; Vinod Sandanasamy, 

accepted as an expert in transportation planning; Michael Spinelli, accepted 

as an expert in wetlands; Wilbur Mayorga, P.E., accepted as an expert in 

wellfields; and Mark R. Woerner, accepted as an expert in comprehensive 

planning. Respondent’s Exhibits 1 through 12, 14 through 16, 21, 30, 34, 38, 

44, 49, 53, 54, 59, 64, 65, 72 through 77, 80, 81, 96, 99, 102, 103, 106, 114, 

132, 134 through 138, and 140 were admitted in evidence. 

 

The 12-volume Transcript of the final hearing was filed with the Division 

on September 20, 2019. The parties requested and received three separate 

extensions to file proposed recommended orders in this complex case. The 

Order Granting Third Extension of Time and Extension of Page Limitation 

required the parties to file proposed recommended orders no later than 

January 2, 2020, 105 days following filing of the Transcript.2 Pursuant to the 

parties’ joint request, the parties were also allowed to file proposed 

recommended orders of up to 100 pages in length. 

 

                                                           
2 By agreeing to a filing date for the proposed recommended orders that is more than 10 days 

after the date the Transcript was filed, the parties waived the requirement that this 

Recommended Order be issued within 30 days after the Transcript was filed. See Fla. Admin. 

Code R. 28-106.216(2) (2018). 
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The parties timely filed Proposed Recommended Orders on January 2, 

2020, which have been carefully considered by the undersigned in the 

preparation of this Recommended Order. 

 

FINDINGS OF FACT 

The Parties and Standing 

1. Respondent, Miami-Dade County (“the County”), is a political 

subdivision of the State of Florida with the duty and authority to adopt and 

amend a local government comprehensive plan, pursuant to section 163.3167, 

Florida Statutes. 

2. The Limonar Petitioners are limited liability companies under the laws 

of the State of Florida whose principal places of business are in Florida. The 

Limonar Petitioners own property within the area affected by the Plan 

Amendment. 

3. Petitioner, Michelle Garcia, resides and owns property in the County 

near the area affected by the Plan Amendment. 

4. Petitioner, Tropical Audubon Society (“Tropical”), is an environmental 

organization in South Florida dedicated to conserving and restoring South 

Florida ecosystems, focusing on birds and other wildlife, as well as their 

habitats. Tropical owns property in the County. 

5. Each of the Petitioners submitted oral or written comments, 

recommendations, or objections concerning the Plan Amendment to the 

County during the time period beginning with the Plan Amendment adoption 

hearing and ending with the Plan Amendment transmittal hearing. 

6. The parties stipulated that Ms. Garcia’s substantial interests will be 

adversely affected by the Plan Amendment given that her property is located 

in the County near the area affected by the Plan Amendment. 

The Plan Amendment 

7. The Plan Amendment amends the Plan to allow an extension of State 

Road 835 (also known as the Dolphin Expressway) from its current terminus 
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at Northwest (NW) 137th Avenue and NW 12th Street to the West Kendall 

suburban area of the County. The approximate 13-mile extension is planned 

as a six-lane expressway from its current terminus to Southwest (SW) 

8th Street and SW 167th Avenue, then continuing as a four-lane expressway 

to connect with SW 136th Street in Kendall. The proposed extension is 

referred to herein as the “new corridor.” 

8. The Plan Amendment incorporates the new corridor on the County’s 

Future Land Use Map (“FLUM”), as well as the Transportation Element map 

series, including both the traffic circulation and Mass Transit subelements. 

9. Additionally, the Plan Amendment changes some existing, and adds 

several new, policies in the Land Use, Transportation (including Traffic 

Circulation and Mass Transit subelements), Open Space, and 

Intergovernmental Coordination Elements. 

10. The new corridor was first envisioned in 2012, when the Miami-Dade 

Metropolitan Planning Organization (“MPO”), since renamed the 

Transportation Planning Organization (“TPO”), added the southwest 

extension of SR-836/Dolphin Expressway to its Long-Range Transportation 

Plan (“LRTP”) as a “partially funded project.” “Partially funded” means that 

the TPO authorized the project to move forward for study—in the case of the 

new corridor, to undertake a Project Development and Environment 

(“PD&E”) Study—but that the project is not yet approved for construction 

funding.  

11. The LRTP describes the purpose and need for the new corridor as 

follows: 

The new extension will address existing highway 

congestion and enhance mobility in the fastest 

growing area of the county. The purpose of the SR-

836 (Dolphin) SW Extension is to: Improve system 

connectivity, Improve access to and from the area 

to major employment centers such as the MIA, the 

MIC, the Port of Miami, Downtown Miami, Doral, 

as well as educational and commercial centers 
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within the study area, Provide north south 

expressway access to serve existing and future 

travel demand, Improve hurricane/emergency 

evacuation routes and travel times, Evaluate 

multimodal transportation opportunities to 

improve connectivity to the fast growing southwest 

area of Miami-Dade County, Evaluate the best 

alternative for the SR-836 (Dolphin) SW Extension 

that is technically sound, environmentally sensitive 

and publicly acceptable. 
 

12. The new corridor is to be funded by the Miami-Dade Expressway 

Authority (“MDX”).3 

UDB and UEA 

13. The entirety of the new corridor will be located outside of the County’s 

urban development boundary (“UDB”). Some portions of the new corridor lie 

within the area known as the urban expansion area (“UEA”), but the majority 

of the new corridor lies outside the UEA. 

14. The UDB is a defining feature of the Plan, which distinguishes the 

area where urban development may occur through the year 2020 from areas 

where it should not occur. The County’s plan accommodates urban 

development within the UDB by increasing development densities and 

intensities inside the UDB. 

15.  The UDB was originally established in 1975 and comprised 233,000 

acres. The UDB boundary was significantly amended in 1988, following 

enactment of Florida’s Growth Management Act, by the addition of 16,000 

acres. Between 1990 and 2012, only about 2,400 acres have been added to the 

UDB, most of which was added by a 2006 amendment to the Plan. 

16. At least in part, the UDB operates to limit development pressure on 

the County’s agricultural lands located to the west of the UDB between the 

urbanized area and the Everglades National Park. A 2012 Environmental 

                                                           
3 MDX was dissolved by chapter 2019-169, Laws of Florida. The legislation has been 

challenged and a current appeal is pending before the First District Court of Appeal. See Fla. 

Dep’t of Transp. v. MDX, Case No. 19-3625 (Fla. 1st DCA 2019). 
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Protection Agency study noted, “the dwindling supply of agricultural land is 

an especially urgent issue.” The study characterized the County as 

“dangerously close” to losing its “critical mass” of land in active agriculture 

usage. 

17. The Plan provides for expansion of the UDB to provide additional 

countywide development capacity “when the need for such change is 

determined to be necessary through the Plan review and amendment 

process.” 

18. The UEA was established in 1993 and is the area currently projected 

to be needed to accommodate development in the area between the 2020 UDB 

boundary and 2030 UEA boundary. Until this area is brought into the UDB 

through an amendment to the Plan, development within the UEA is limited 

to uses consistent with “Agriculture” and “Open Land” areas, as defined in 

the Plan. 

19. Residential development outside the UDB is limited to one dwelling 

unit per five acres (1du/5acres). 

New Corridor Path 

20. The new corridor is planned to pass through lands that are protected 

by a variety of regulations and development limitations. Figure 1 depicts the 

location of the new corridor on the Plan Land Use Map, identified as the solid 

black line beginning at the western end of NW 12th Street and following a 

winding path west and southwest to its termination at SW 136th Street. 

 

 

 

 

[Remainder of page intentionally blank] 



 

9 

Figure 1 

 

21. From its connection with the existing SR 836 corridor, the new 

corridor will first traverse an area designated “Open Land,” which, according 

to the Plan is “set aside for uses other than urban development.” It is more 

than “simply surplus undeveloped land,” and is intended to serve resource-
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based functions like agriculture or development of potable water supply. 

According to the Plan, “Open Land areas primarily consist of wetlands.” The 

only use definitively allowed in this subarea is rural residential. The Plan 

provides that all other proposed uses will be reviewed on a case-by-case basis.  

22. More particularly, the new corridor will traverse the County’s Open 

Land Subarea 3, which contains the Tamiami-Bird Canal Basins and the 

eastern portion of the North Trail and Bird Drive Everglades Basins. The 

basins are recharge areas for the Biscayne Aquifer, the primary source of the 

County’s drinking water. The Plan provides that the following land uses may 

be considered for approval in this subarea:   

[R]ural residences at one dwelling unit per 5 acres 

(“1 du/5”), compatible institutional uses, public 

facilities, utility and communications facilities, 

seasonal agricultural use, recreational use, or 

limestone quarrying and ancillary uses. 

 

Uses that could compromise groundwater quality 

shall not occur in this area. Any land alteration and 

development in the Bird Drive or North Trail 

basins shall conform to the wetland basin plans 

adopted for those basins pursuant to policies of [the 

Plan]. 

 

23. The new corridor will traverse a portion of the Bird Drive Basin 

outside the UDB. Existing development in that area is limited to agriculture 

and the C-4 detention basin. The detention basin is utilized by the South 

Florida Water Management District (“District”) to hold water drained from 

the C-4 canal prior to storm events in order to prevent flooding of the 

Sweetwater residential community lying to the north.  

24. A majority of the new corridor will be located within the County’s West 

Wellfield protection area, and a portion will run through the 30-day and 100-
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day travel-time contours. The contours represent the time it takes for a 

substance released at the contour line to travel to a production well.4 

25. A short segment of the new corridor, approximately three-quarters of a 

mile, will traverse the Pennsuco wetlands, characteristically high-quality 

swamps and wet prairies not suited for agriculture or urban development. It 

is a restored wetland area that has been used as a mitigation project for 

developers and rock miners over the last 20 to 30 years (i.e., a “mitigation 

bank”). The mitigation project is under the jurisdiction of the District and 

other environmental agencies, and is almost complete.  

26. The Pennsuco wetlands are also designated as critical habitat for 

endangered species, including the wood stork, the Florida bonneted bat, the 

Everglades snail kite, and the Florida Panther. 

27. The Pennsuco wetlands are designated on the FLUM as 

Environmental Protection (“EP”). According to the Plan, the EP designation 

applies to those areas in the County “most environmentally significant, most 

susceptible to environmental degradation, and where such degradation would 

adversely affect the supply of potable fresh water or environmental systems 

of County, regional, State, or national importance.” 

28. The final stretch of the new corridor will traverse Agriculturally-

designated lands, mostly within the UEA. Land with this designation 

“contains the best agricultural land remaining in [the County].”  

29. The Plan provides that protection of viable agriculture is a priority of 

the County. Principle uses allowed in this category “should be” agriculture 

and uses ancillary to,5 and directly supportive of, agriculture and farm 

residences. Notably, the Plan provides that, in order to protect the 

                                                           
4 The times are calculated based on a non-reactive substance, i.e., water. Chemicals and 

other contaminants may have different actual travel times. 

 
5 Uses ancillary to agriculture are those related to preserving, processing packaging, or 

selling agricultural products; farm supplies; and sale and service of farm machinery and 

implements. 
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agricultural industry, “uses and facilities that support or encourage urban 

development are not allowed in this area.” 

The Comprehensive Everglades Restoration Plan  

30. The Comprehensive Everglades Restoration Plan (“CERP”) is an 

extensive environmental restoration project primarily aimed at restoring as 

much natural Everglades wetland habitat as possible and re-establishing 

healthy freshwater flows to parts of the Everglades which have suffered from 

historic alteration of its hydrology, a result of fragmentation of the ecosystem 

for urban development and agriculture.  

31. CERP is a multi-decade, inter-agency process implemented primarily 

by the District and the U.S. Army Corps of Engineers (“the Corps”).  

32. CERP includes approximately 68 individual projects, approved by a 

formal process set out in federal law. The projects are compiled in a “yellow 

book,” originally produced in 1999 and delivered to Congress for approval. 

Some projects are set forth in great detail, while others are conceptual, but 

each project identifies a set of hydrologic or ecologic objectives that it is 

proposed to meet. 

33. Restoring surface water flows to the Everglades is a balancing act. 

While the Everglades is in need of more fresh water, allowing unregulated 

flows to the Everglades means flooding urban and agricultural properties 

which were once part of the Everglades system. On the other hand, the urban 

and agricultural areas depend on surface water flows for water supply, 

directly or indirectly through groundwater recharge (to prevent saltwater 

intrusion), for drinking water and agricultural production. CERP regulates 

the free flow of surface water to provide needed water for urban and 

agricultural uses, and avoid flooding those areas, while providing as much 

fresh water to the Everglades as possible. 

34. Large portions of the four-square mile Bird Drive Basin have been 

acquired by the District and the Department of the Interior (“DOI”) to 

implement a CERP project known as Component U.  
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35. Component U has several major objectives, including goundwater 

recharge, reducing seepage from the Everglades National Park buffer areas, 

enhancing and maintaining wetland viability within the basin, flood 

attenuation, water treatment of outflows from west Dade wastewater 

treatment plant, and supplying water to meet demands of the downstream 

conveyance systems.  

36. The state conservation lands north and east of the basin, particularly 

conservation area 3A, are, at times, inundated with so much water that the 

wetland literally drowns. CERP projects, including the L31 canal (adjacent to 

Krome Avenue) and the small canal associated with the Dade/Broward levee, 

were designed to “shuttle” collected water from the conservation areas and 

store it for proportionate distribution to both urban areas and the Everglades 

National Park.  

37. Component U is envisioned as both a surface water storage and 

treatment area, to assist in regulation of water flowing to both the 

Everglades and the urban areas from the conservation areas to the north and 

north east. It is related to a larger project to reroute water flowing through 

the L31 canal, west of Krome Avenue, to the east side of the Bird Drive Basin 

and eventually into the Bird Drive Canal, utilizing the large, undeveloped 

basin for storage and treatment, as well as flood control. Additionally, 

Component U would provide an aquifer recharge function while storing 

excess water, which would benefit the West Wellfield lying due south. 

38. Because of its location relative to several other CERP projects, the 

Bird Drive Basin plays a critical strategic role in the overall plan for 

restoration of the southern Everglades. The water quality, conveyance, and 

storage objectives it is required to meet, along with its flood-attenuation 

objectives, are relied upon as part of the planning and operation of the other 

CERP projects in the region to restore the hydrology of the state-owned 

Water Conservation Areas, Everglades National Park and Florida Bay, and 

Biscayne Bay. The Bird Drive Basin project is a necessary flow way for 
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restored water levels along the eastern edge of the Everglades, necessary to 

prevent the flow of too much water through the more central portions of the 

Everglades, which results in drowning out native plant and animal species.  

39. Among the goals of the project is to recharge groundwater and 

drinking water supplies, and to buffer developed areas in the County from 

flooding that would result from the higher restored water levels into 

Everglades National Park.  

40. The Bird Drive Recharge project is important to the County as a 

seepage management project to ensure that restoration of water levels does 

not affect County landowners and to provide the County with water supply to 

nearby wellfields.  

41. These wetlands are a hydrological buffer between the high water table 

of Everglades National Park and the much lower water table of the developed 

areas east of Krome Avenue. This buffer reduces the hydrological gradient of 

the area, thereby reducing groundwater seepage from the park.  

Challenges to the Plan Amendment 

42. Petitioners allege (as stipulated by the parties) that the Plan 

Amendment: (1) creates internal inconsistencies with numerous existing Plan 

goals, objectives and policies, in contravention of section 163.3177(2); (2) fails 

to discourage the proliferation of urban sprawl, as required by 

section 163.3177(6)(a)9.; (3) violates the requirement in section 

163.3177(6)(d)2.k., that the Plan maintain a conservation element that 

directs incompatible “future land uses” away from wetlands; (4) violates the 

requirements in section 163.3177(6)(b)2.a., e., and 3.a., that the Plan 

maintain a transportation element “to plan for a multimodal transportation 

system,” address “[a]ll alternative modes of travel,” “identif[y] . . . land use 

densities, building intensities, and transportation management programs to 

promote public transportation systems in designated public transportation 

corridors,” and address “provision of efficient public transit services” and the 

requirement in section 163.3177(6)(b)1. that the element reflect certain “data, 
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analysis, and associated principles and strategies”; (5) fails to be “based upon 

relevant and appropriate data and analysis,” as required by 

section 163.3177(1)(f); (6) fails to “be based upon surveys, studies, and data 

regarding the area, as applicable, including . . . . the character of undeveloped 

land,” as required by section 163.3177(6)(a)2., and to be based on an “analysis 

of the suitability of the plan amendment for its proposed use considering the 

character of the undeveloped land, soils, topography, natural resources, and 

historic resources on site,” as required by section 163.3177(6)(a)8.; and (7) 

violates the requirement of section 163.3177(1) that the Plan “maintain[] 

meaningful and predictable standards for the use and development of land 

and provide[] meaningful guidelines for the content of more detailed land 

developments and use regulations.” 

43. Petitioners’ umbrella contention is that the Plan Amendment is 

contrary to the Plan as a whole—which limits urban services and 

development to within the UDB, prioritizes implementation of CERP, seeks 

to preserve remaining agricultural areas and a viable agriculture industry, 

and is completely dependent on a sensitive aquifer for drinking water—by 

allowing a four- and six-lane expressway outside of the UDB, through an area 

identified for a CERP project, bisecting agricultural areas, through a wetland 

preservation area, and within the West Wellfield. 

44. Petitioners’ arguments can be categorized generally as concerns with 

land use, environment, CERP, agriculture, and transportation.  

UDB and Land Development Issues 

45. Petitioners contend that constructing the new corridor outside of the 

UDB is inconsistent with the purpose of the UDB, and with the overarching 

construct of the Plan to achieve the desired development form while 

protecting both sensitive natural resources and agriculture.  

46. The Plan provides that the UDB distinguishes “the area where urban 

development may occur through the year 2020 from areas where it should not 

occur.” Translating this concept to infrastructure investment, the Plan 
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provides that “public expenditures for urban service and infrastructure 

improvements shall be focused on the area within the UDB, and urban 

infrastructure is discouraged outside the UDB.” (emphasis added). The Plan 

further provides, “Critical in achieving the desired pattern of development is 

adherence to the 2020 UDB and 2030 UEA boundary,” and that “since its 

inception [the Plan] has provided that the UDB serve as an envelope within 

which public expenditures for urban infrastructure will be confined.” 

47. Petitioners’ expert planning witness, Mr. Hawkins, explained that 

“this regulatory line is not one that just says we are going to have urban land 

uses on one side and not on the other. We are also going to limit the provision 

of urban services across the line.”  

48. The County offered little response to this allegation. In a series of 

leading questions on direct examination, Mr. Woerner was asked whether the 

Plan Amendment is inconsistent with policy language that begins, “Given the 

fundamental influences of infrastructure and service availability on land 

markets and development activities …” Mr. Woerner gave a conclusory “no” 

answer, to which Mr. Kerbel asked, “And is that for the reasons you’ve 

already addressed?” Mr. Woerner agreed. However, none of the prior 

questions addressed anything regarding public expenditures for urban 

infrastructure. 

49. The Plan Amendment proposes development of urban infrastructure 

outside the UDB, and thus, outside of the envelope within which the Plan 

dictates public expenditures for urban infrastructure “will be confined,” in 

contravention of the Plan’s direction that adherence with the UDB/UEA 

construct is “critical” to achieve the desired pattern of development for the 

County.  

50. The County contends that the new corridor is not “development,” a 

position which is untenable and is addressed in the Conclusions of Law. 
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51. Petitioners proved the Plan Amendment is inconsistent with the 

unnumbered policy statements in paragraph 46 appearing on pages I-60,  

I-61, and I-74 of the Plan.6   

52. Petitioners further allege the Plan Amendment is inconsistent with 

Plan policies that discourage urban sprawl, “emphasize[] concentration and 

intensification of development around centers of activity” and “high intensity, 

well-designed urban centers,” and “seek to prevent discontinuous, scattered 

development at the urban fringe,” such that “[u]rban services and facilities 

which support or encourage urban development in Agriculture and Open 

Land areas shall be avoided . . . [and] [a]reas designated Environmental 

Protection shall be particularly avoided.” Petitioners identify the following 

goals, objectives, and policies in support of these objections: Land Use 

Element Objective LU-1 and Policies LU-1B and LU-1O; Objective LU-2 and 

Policy LU-2B; Policy LU-8G; Policy LU-10A; Transportation Policy TC-6A; 

and Capital Improvement Element Objective CIE-5 and Policy CIE-5A. 

Petitioners’ arguments that the Plan Amendment fails to discourage urban 

sprawl are based on many of the same Plan policies.  

53. Petitioners contend that the mere existence of the new corridor will 

increase development pressure, and induce sprawl development, outside of 

the UDB contrary to Plan policies promoting compact, high-intensity 

developments in urban centers. This argument is not novel and can be 

summarized as, “If you build it, they will come.”  

54. Petitioners are not wrong, and the expert County planning staff raised 

the same concern during review of the Plan Amendment application, stating:  

While roadways facilitate long-distance and local 

travel and provide access to real property, they also 

                                                           
6 Provisions such as these, which are referred to as “interpretive text,” are contained in the 

Land Use Element section titled, “Interpretation of the Land Use Plan Map: Policy of the 

Land Use Element.” Although not among the element’s numbered goals, objectives, and 

policies, the interpretive text is expressly “adopted as County policy.”  Furthermore, LU-5C 

requires “planning activities pertaining to development or redevelopment and the provision 

of public services and facilities in [the County] shall be consistent with … the locations and 

extent of future land uses as identified by the [FLUM] map and its interpretive text.” 
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significantly affect the use and development of land 

in their immediate vicinity. In high growth areas 

such as [the County], any reduction in travel time 

between centers of population and commerce 

directly increases competition in the land market 

between urban uses, including residential and 

commercial uses. This could generate increased 

demand for development of land adjacent to the 

proposed expressway corridor. Because the 

proposed alignment is generally adjacent to but 

outside the UDB, the [new corridor] could have the 

unintended consequence of increasing development 

pressure on land outside the UDB, including 

current agricultural lands, if the proposed 

amendment only addressed the future construction 

of the roadway. 

 

55. In response to this concern, staff recommended adoption of, and the 

Plan Amendment was adopted with, the following new Policy: 

Traffic Circulation Subelement Policy TC-1M. [The 

County] approves the [new corridor] only to the 

extent necessary to relieve existing traffic 

congestion in the southwestern part of the County 

and to provide a reliable, robust, and faster 

connection to Downtown Miami and other major 

trip attractors across the County. To discourage 

urban sprawl within the Area of Impact of [the new 

corridor] … the County’s Concurrency Management 

System shall be amended to remove the additional 

LOS/capacity that the roadways in the Area of 

Impact would experience due to the diversion of 

trips resulting from the construction of [the new 

corridor] could not be used to demonstrate 

concurrency. The purpose of this policy is to assure 

that the additional capacity attributable to the 

[new corridor] cannot be used to support further 

development in the Area of Impact. 

 

In other words, “If you build it, they cannot come.” 

56. Petitioners raised many arguments to demonstrate that this language 

would not be effective to truly prevent urban sprawl outside the UDB. They 

introduced the testimony of Walter Kulash, who exclaimed that it would “be 
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absurd” to create excess roadway capacity that could not be used by 

developers, and that, as a transportation engineer, “it is not at all clear to me 

how the chain of computation would work here.”  

57. However, as explained by Mr. Sandanasamy, the County’s expert 

transportation planner, the concurrency restriction will be implemented by 

comparing the roadway capacity figures prior to the opening of the roadway 

to any future traffic counts, to determine how much those traffic counts have 

been reduced. He gave the following example: Assume an arterial with a 

capacity of 35,000 trips, and before the new corridor opened, the actual 

amount of traffic counted is 30,000 trips. That means the arterial had a 

remaining capacity of 5,000 trips before the opening of the new corridor. 

Assume that when traffic is counted after the opening of the new corridor, the 

number of vehicles on that arterial drops to 28,000 trips—a reduction of 

2,000 trips attributed to the new corridor—meaning that the remaining 

capacity of the arterial has increased from 5,000 trips to 7,000. Policy TC-1M 

would require the Concurrency Management System to log the capacity of the 

arterial as reduced by 2,000 trips, so that future applications would be 

measured against a roadway capacity of 33,000 trips. 

58. Mr. Sandanasamy concluded that the policy is intended to “prevent 

urban sprawl [and] allow development to go on as it was, like this roadway 

doesn’t exist.” 

59. The parties introduced the testimony of competing expert 

transportation planners on this subject; but, in the end, Petitioners’ expert, 

Juan Mullerat, conceded the issue, as follows: 

Q. [Mr. Kerbel] And in the event that there is a 

process in which someone seeks to amend their 

land uses, they would have to address the fact that 

the road can't be used to show concurrency, right? 

 

A. [Mr. Mullerat] Correct. 

 

* * * 
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So at the end of the day that is why I am saying it 

is the same. Right now you don't have 

infrastructure, so you can't use it for concurrency. 

Once you put the infrastructure, this says that you 

won't be able to use that as -- in order to change the 

land use. 

 

Q. Okay. So it is a wash? 

 

A. It is a wash. It doesn't make—it is neither 

harder nor easier. 

 

60. New Policy LU-3Q was added to further ensure the Plan Amendment 

did not encourage development in the agriculturally-designated lands. The 

policy reads as follows: 

Any zoning action or amendment to [the Plan] that 

would approve any use other than direct 

agricultural production, the sale of agricultural 

produce, and permitted residential and Bed and 

Breakfast uses of property, in an area designated 

as Agriculture, whether as a primary use or as an 

accessory or subordinated use to an agricultural 

use, or action that would liberalize standards or 

allowances governing such other uses on land that 

is a) outside the [UDB] and b) within one mile of 

the right-of-way line of any portions of [the new 

corridor], shall require an affirmative vote of not 

less than five members of the affected Community 

Zoning Appeals Board and two-thirds of the total 

membership of the Board of County Commissioners 

then in office, where the applicable board issues a 

decision. 

 

61. Petitioners claimed this policy was not based on data and analysis to 

demonstrate its effectiveness. To the contrary, the language of new Policy 

LU-3Q was modeled on language utilized when the County adopted the Plan 

to allow widening of Krome Avenue, which lies outside the UDB, farther west 

than the new corridor. Even a cursory review of the FLUM reveals that the 

land uses adjacent to Krome Avenue remain agriculture. The County’s 
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experience with development surrounding Krome Avenue is data that has 

been available to, and was relied upon by, the County in adopting the subject 

Plan Amendment. 

62. Petitioners did not prove that the Plan Amendment would induce 

additional urban development outside the UDB and in environmentally 

sensitive areas. Thus, Petitioners did not prove the Plan Amendment is 

inconsistent with Objective LU-1, which requires “the location and 

configuration of [the County’s] urban growth through the year 2030 shall 

emphasize concentration and intensification of development around centers 

of activity”; Policy LU-1O, which requires the County to “seek to prevent 

discontinuous, scattered development at the urban fringe in the Agricultural 

Areas outside the UDB”; Objective LU-2, which provides that “[d]ecisions 

regarding … urban expansion … shall be based on the physical and financial 

feasibility of providing, by the year 2020, all urbanized areas with services at 

levels of service (LOS) which meet or exceed the minimum standards” in the 

CIE; Policies LU-2B, TC-4C, and CIE-5A, which provide that urban services 

and facilities, including roadways, which support or encourage “urban 

development in Agriculture and Open Land areas shall be avoided”; Policy 

LU-10A, which requires the County to “facilitate contiguous urban 

development, infill [and] redevelopment”; and TC-6A, which mandates that 

the County “shall avoid transportation improvements which encourage or 

subsidize increased development in … environmentally sensitive areas.” 

63. The remaining policies implicated by Petitioners are irrelevant to the 

Plan Amendment: Policy LU-1B, which provides that “major centers of 

activity” and “other concentrations of significant employment … shall be sited 

on the basis or metropolitan scale considerations at locations with good 

countywide, multi-modal accessibility”; Policy LU-1S, which requires the 

County Strategic Plan to be consistent with the Plan; Objective LU-5 and 

Policy LU-5B, which pertain to the consistency of development orders with 
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the Plan; and LU-8G, governing considerations for adding land areas to the 

UDB. 

Environmental Considerations 

Wellfields 

64. Petitioners allege the Plan Amendment is inconsistent with the 

following objectives and policies of the Conservation Element relating to 

protection of wellfields:  CON-3, 3A, 3B; and CON-5F. 

65. CON-3, 3A, and 3B provide, in relevant part, as follows: 

Objective CON-3. Regulations governing approved 

wellfield protection areas shall be strictly enforced 

…. 

 

CON-3A. No new facilities that use, handle, 

generate, transport or dispose of hazardous wastes 

shall be permitted within wellfield protection 

areas[.] 

 

CON-3B. The water management systems that 

recharge regional wellfields shall be protected and 

enhanced. 

 

66. The Plan Amendment does not adversely affect the County’s ability to 

enforce its approved wellfield regulations. 

67. The new corridor is not a facility that uses, handles, generates, or 

disposes of hazardous wastes. Petitioners introduced testimony regarding the 

threat to the West Wellfield posed by trucks, carrying hazardous substances 

via the new corridor, potentially (and speculatively) spilling chemicals in an 

accident. Nevertheless, the greater weight of the evidence supports a finding 

that the new corridor is not a “facility” that transports hazardous wastes as 

contemplated by the policy. 

68. The meaning of “water management systems” used in Policy CON-3B, 

was disputed by the parties. Petitioners introduced the testimony of 

Dr. McVoy, who testified that he considered the wetlands of the Bird Drive 

Basin as the water management system that recharges the regional wellfield.  
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69. Respondent introduced the testimony of Wilbur Mayorga, chief of the 

County’s environmental monitoring and restoration division, who is 

responsible for the wellfield protection areas and the boundaries thereof, and 

who was admitted as an expert in wellfield protection and contamination. 

Mr. Mayorga gave a broader, more general definition, which is ultimately not 

in conflict with Dr. McVoy’s definition.  

70. The Bird Drive Basin is one part of the larger system managing and 

conveying freshwater from Lake Okeechobee through various natural and 

man-made components that store, treat, and deliver water to the urban and 

agricultural uses, as well as the Everglades. Respondent’s hydrogeology 

expert, Dr. Virginia Walsh, confirmed that the Bird Drive Basin wetlands 

serve to recharge the County’s production wells. 

71. Dr. McVoy’s opinion was hedging—“I find it hard to see how [the 

system] would be enhanced and I find it hard to see how [the system] would 

be protected … I can’t see any way that I, as a scientist, can say that by 

putting a roadway on [the system] it is going to increase protection ….” 

72. Mr. Mayorga was asked directly, “In your professional opinion, would 

the plan amendment pose any threat to these water management systems?” 

Mr. Mayorga answered, “That I’m not familiar with.” His answer was 

puzzling and unhelpful. 

73. Significantly, both Dr. McVoy and Mr. Mayorga preferred to answer 

the question based on the degree of risk created. Dr. McVoy testified that 

building the tollway certainly increases risk of contamination to the system. 

Mr. Mayorga opined that removing all uses within the wellfield is the only 

way to achieve zero risk. He further opined that any roadway carries an 

inherent risk of contamination, which can be attenuated by the location of 

uses at the higher contour lines. As Mr. Mayorga explained, “The closer you 

are to the production wells, the [fewer] alternatives you have in how you 

manage stormwater.” 
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74. In an effort to demonstrate compliance with the requirement to 

“protect the water management systems that recharge” the regional wellfield, 

Respondent points to new policy LU-1W, which requires that alignment of 

the new corridor remain “outside and to the east of the boundary of the 10-

day travel time contour” of the West Wellfield area. 

75. In the end, Respondent’s expert witness confirmed that building the 

new corridor will neither protect nor enhance the water management systems 

that recharge the West Wellfield. 

76. Petitioners did not prove the Plan Amendment is contrary to Objective 

CON-3 or Policy CON-3A. However, they did prove the Plan Amendment is 

inconsistent with Policy CON-3B. 7 

77. Policy CON-3F requires the County to implement cut and fill criteria 

for land in the North Trail and Bird Drive basins, among others. The County 

has already implemented those criteria and the Plan Amendment does not 

implicate that policy in any way. 

78. The remainder of Petitioners “wellfield” allegations overlap with 

alleged wetland impacts and are addressed in the following section.  

Wetlands 

79. Petitioners next contend the Plan Amendment is inconsistent with the 

following objectives and policies related to wetlands and wetland functions: 

CON-4 and 4A, and CON-7, 7A, and 7J, which read, in pertinent part, as 

follows: 

Objective CON-4. The aquifer recharge and water 

storage capacity of the presently undeveloped areas 

in the western and southern Miami-Dade County 

shall be maintained or increased. 

 

                                                           
7 In addition, to the extent Petitioners challenged the Plan Amendment as inconsistent with 

the interpretive text in the Land Use Element relating to Open Land Subarea 3 (North Trail 

and Bird Drive Basins), which reads, “Uses that could compromise groundwater quality shall 

not occur in this area,” that allegation was proven as well. Mr. Mayorga’s testimony that 

“any roadway carries an inherent risk of contamination” conceded the point that the Plan 

Amendment creates a risk of contamination to the wellfields.  
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Policy CON-4A. The aquifer-recharge values of 

undeveloped land and the water storage values of 

wetland areas shall be maintained and, where 

feasible, enhanced or restored. 

 

Objective CON-7. [The County] shall protect and 

preserve the biological and hydrological functions of 

Future Wetlands identified in the Land Use 

Element. Future impacts to the biological functions 

of publicly and privately owned wetlands shall be 

mitigated.… Publicly acquired wetlands shall be 

restored and managed for their natural resource, 

habitat, and hydrologic values. 

 

Policy CON-7A. The degradation or destruction of 

wetlands shall be limited to activities that 1) are 

necessary to prevent or eliminate a threat to public 

health, safety or welfare; 2) are water dependent, 

clearly in the public interest and no other 

reasonable alternative exists; 3) are carried out in 

accordance with a basin management plan;  or 4) 

are in areas that have been highly disturbed or 

degraded and where restoration of a wetland with 

an equal or greater value in accordance with 

federal, State, and local regulations if feasible. 

Habitats critical to endangered or threatened 

species shall not be degraded or destroyed. 

 

CON-7J. In evaluating applications that will result 

in alterations or adverse impacts to wetlands, [the 

County] shall consider the application’s consistency 

with [CERP] objectives. 

 

80. Wetlands play an important part in recharging the Biscayne Aquifer. 

They filter stormwater to remove pollutants and nutrients prior to the 

water’s eventual entry into the aquifer. As discussed above, wetlands can also 

perform the important function of storing stormwater to prevent flooding of 

adjacent properties, and for use in dryer seasons, if they have a confining clay 

(or other soil) layer above the aquifer. 

81. The new corridor is expected to destroy over 300 acres of wetlands in 

the Bird Drive and North Trail basins, although the exact number is 
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unknown. Petitioners contend that violates Policy CON-7A because the 

project does not meet any of the four criteria. 

82. The County introduced evidence that the wetland impacts will be 

carried out in accordance with Bird Drive Basin management plan, thus 

meeting criteria three of Policy CON-7A. 

83. The final sentence of Policy CON-7A prohibits destruction of wetlands 

in habitats critical to threatened or endangered species. The Pennsuco 

wetlands are designated critical habitat to several endangered species, but 

the Plan Amendment implicates wetland impacts in that area. 

84. The County maintains that it has addressed this issue through an 

interlocal agreement with MDX, which requires that the entire span of the 

new corridor traversing the Pennsuco wetlands be elevated. However, the 

interlocal agreement is not incorporated into or adopted by reference in the 

Plan Amendment; thus, is not enforceable through the Plan. To the contrary, 

the interlocal agreement may be modified or amended upon mutual 

agreement of the parties.8 

85. Petitioners proved the Plan Amendment is inconsistent with Policy 

CON-7. Because the new corridor will traverse the Pennsuco wetlands, an 

area designated as critical habitat for threatened and endangered species, 

the Plan Amendment violates this policy. 

86. Petitioners did not prove the Plan Amendment is inconsistent with 

this part of CON-7J. As discussed in the Findings of Fact 104 and 107, the 

County did consider the impact of the new corridor on CERP. 

87. Petitioners’ allegations of inconsistency with Objective CON-4, 

Policy CON-4A, and Objective CON-7, all relate to the impact of the new 

corridor on aquifer recharge and storage capacity of wetlands in the path of 

the new corridor.  

                                                           
8 Even if the interlocal agreement were incorporated into the Plan Amendment, this 

inconsistency would not be completely resolved because the interlocal agreement allows 

pilings or other support structures for the elevated section to be located in the Pennsuco 

wetlands. 
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88. Dr. McVoy opined that the aquifer recharge capacities of the Bird 

Drive Basin, the West Wellfield, and the Pennsuco Wetlands will not be 

increased as a result of the Plan Amendment, but he did not testify that the 

Plan Amendment would inherently decrease those capacities, nor did he 

testify that the Plan Amendment would prevent those capacities from being 

maintained.  

89. Again, County staff recognized the inherent conflict between wetland 

functions and development of the roadway corridor, and recommended the 

Plan Amendment  include the following new policies,  which read, in 

pertinent part, as follows:  

LU-1W. [P]rior to the construction of the roadway, 

or any phase thereof, MDX shall prepare a surface 

water sheet flow analysis to demonstrate that the 

wetlands hydrology in this area shall be adequately 

retained. 

 

LU-3T. The [new corridor] is planned to traverse 

and impact wetlands within the Bird Drive Basins 

and elsewhere along its alignment and will require 

environmental approval and wetland mitigation. To 

the maximum extent feasible, mitigation for the 

[new corridor] shall be accomplished through 

acquisition, preservation, and restoration of 

wetlands within the Bird Drive and North Trail 

Basins outside the [UDB]. At a minimum, 

preservation of wetlands within the Bird Drive 

Basin shall be included as a component of the 

wetlands mitigation for this project. The mitigation 

shall also include a plan to preserve the 

hydrological connection and surface water flow of 

the wetlands remaining in these basins through the 

use of culverts or bridges. (emphasis added). 

 

90. Petitioners have two objections to this language.  

91. First, Petitioners argue the only way to preserve the hydrologic 

connection of the wetlands severed by construction is by bridging, rather than 

use of culverts. Dr. McVoy expressed the opinion that, if a wetland has water 
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storage capacity, the roadway will need to be elevated to prevent flooding of 

the roadway. If the County only uses culverts, the road will still be subject to 

flooding in the areas where it is not culverted. Moreover, the hydrologic 

function of the wetlands will not be maintained because the wetlands will be 

disconnected in those areas.   

92. The County’s wetland expert explained that while some wetland 

vegetation is removed for a culverting project, the culvert allows wetland 

hydrology to be maintained. He gave examples of other roadways, notably 

Krome Avenue, where culverts have been used to maintain the hydrologic 

connection of wetlands severed by the roadway.  

93. Both Dr. McVoy and Mr. Spinelli have expertise in wetlands and 

wetland hydrology and hold different opinions on the issue. Neither witness’s 

testimony was more compelling than the other. 

94. Second, Petitioners attack the use of the phrase, “to the maximum 

extent feasible” to modify the requirement that mitigation of wetland impacts 

be accomplished within the Bird Drive and North Trail basins. Petitioners 

contend that this phrase does not provide a meaningful and predictable 

standard. But this is a common phrase that has been used throughout 

comprehensive plans that have been found in compliance, including ones 

prepared by Petitioners’ planning expert, Mr. Iler, and as acknowledged by 

Mr. Hawkins. Moreover, Mr. Woerner noted that at least three other policies 

in the Plan use the phrase “to the maximum extent feasible,” and he 

emphasized that this language provides some flexibility as to how an 

otherwise mandatory directive can be accomplished. As Mr. Spinelli and 

Mr. Woerner explained, the phrase “to the maximum extent feasible” in new 

Policy LU-3T is appropriate because it provides some flexibility as to the 

location of wetland mitigation, because, as the County’s wetland mitigation 

estimates showed, there were limits on the amount of available land within 

the Bird Drive and North Trail Basins to address the entire amount of 

mitigation that would likely be required.  
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95. Mr. Hawkins further opined that the standard “is so deferential to the 

opinions stated by whoever the applicant or the developer might be in the 

future as to not provide a real standard that we can use today to anticipate 

whether we can measure compliance of this policy in the future.” However, 

nothing in Policy LU-3T vests discretion in, or suggests deference to, a permit 

applicant with respect to the issue of feasibility. It is plain that, as with other 

policies in the CDMP, the County would ultimately determine feasibility.  

96. In summary, the Plan does not prohibit destruction of all wetlands in 

environmentally-sensitive areas. Rather, it limits damage to projects meeting 

certain criteria, at least one of which is met by this project. The Plan 

anticipates mitigation of wetland acreages lost due to development, and 

requires the water storage, recharge capacity, and hydrology of wetlands be 

maintained or increased. Finally, the Plan requires restoration of publicly-

acquired wetlands “managed for their natural resource, habitat, and 

hydrologic values.” 

97. The Plan Amendment will disturb and destroy wetlands, which will be 

undertaken in accordance with the basin management plans for the Bird 

Drive and North Trail basins. The Plan Amendment requires MDX to 

demonstrate that the wetland hydrology can be maintained by submitting 

sheet flow analysis prior to construction. Mitigation of wetlands acquired can 

increase storage capacity by removal of melaleuca and restoration of the 

confining layer. 

98. Petitioners did not prove that the Plan Amendment violates any of the 

cited Conservation Element policies, with the exception of CON-7A, because 

it allows destruction of portions of the Pennsuco wetlands. 

CERP 

99. Protection of the Everglades is one of the highest priorities of the Plan. 

The Land Use Element provides that the County’s “growth policy includes … 

that the intensification of physical development and expansion of the urban 

area should be managed … in recognition of the County’s physical limitations 
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to horizontal expansion due to the location of the Everglades National 

Parks[.]” Land Use Policy LU-3S states that “[The County] continues to 

support the [CERP] and related regional and local habitat restoration and 

preservation initiatives through its … long-range land planning initiatives.”  

100. Future Land Use Element Figure 14 clearly depicts the Bird Drive 

Basin as “Future Wetlands and CERP Water Management Areas.” The 

Conservation Element “builds upon past and present initiatives such as … 

planning for the Bird Drive-Everglades [and other] basins.”  

101. Petitioners contend the Plan Amendment is contrary to Policy  

CON-7J, which provides, as follows: 

In evaluating applications that will result in 

alterations or adverse impacts to wetlands[,] [the 

County] shall consider the applications’ [sic] 

consistency with [CERP] objectives. Applications 

that are found to be inconsistent with CERP 

objectives, projects or features shall be denied. 

(emphasis added). 

 

102. Petitioners maintain the Plan Amendment will adversely impact 

wetlands in the Bird Drive Basin, which is designated as CERP 

Component U, and should be denied as inconsistent with that CERP project 

and its related objectives. 9 

103. All parties agreed that only the District has authority to determine 

whether the Plan Amendment is consistent with CERP.  

104.  As part of the required review of the Plan Amendment, the District 

commented on the proposed Plan Amendment. In its comment letter, the 

District noted that “[a] portion of the lands within the proposed study area 

for the expressway extension have been identified as having potential use 

with regard to Everglades restoration projects.” The District advised that the 

                                                           
9 The County introduced evidence, all of which constituted hearsay, to prove that the District 

has determined Component U to be infeasible and has instead moved toward a conveyance 

concept for the Bird Drive Basin, which, ostensibly requires less property. The issue is a red 

herring. No matter the size or scale of the CERP project, the District remains the agency 

with authority to determine whether the Plan Amendment interferes with the project. 
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County had not supplied enough information “that would help the District 

evaluate the proposed project’s compatibility with the CERP [project],” and 

directed that County staff “coordinate with appropriate District staff to 

provide sufficient information.”10 

105. The County did not provide additional information to the District and 

did not receive any determination from the District regarding the Plan 

Amendment’s consistency with CERP. 

106. Petitioners did not prove that the Plan Amendment is inconsistent 

with CERP, or that the County failed to consider consistency with CERP, 

thus, they did not prove the Plan Amendment is internally inconsistent with 

Policy CON-7J.  

107. However, Petitioners did prove the Plan Amendment is not supported 

by data and analysis on this point. Rather than providing the District with 

the additional information it requested to determine consistency with CERP, 

the County replied that it would continue to work with the District during 

the permitting process and “may be able to include features … that provide 

benefits that are both compatible and consistent with the intent of the 

CERP.” 

108. While only the District has the authority to determine consistency of 

the Plan Amendment with CERP, the County, not the District, has the duty 

and authority to determine consistency with its own Plan, including Policy 

CON-7J. 

                                                                                                                                                                             

 
10 The District’s letter constitutes hearsay evidence for which there is no applicable exception 

in section 90.803, Florida Statutes. See Ehrhardt’s Florida Evidence § 803.8 (“A third kind of 

public record is admissible under [the Federal Evidence Code], but was intentionally omitted 

from section 90.803(8)”—“records and reports by a public official when the official is required 

to interpret and evaluate facts and information supplied by persons outside the agency.”). If 

the letter addressed the material disputed fact of whether the Plan Amendment was 

inconsistent with CERP, those statements would be inadmissible. However, the undersigned 

determined that statements regarding the need for more information on the issue are 

admissible, because they do not go to a material disputed fact. 
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109. The County introduced the testimony of expert planning witness, 

Mark Woerner, in an attempt to prove that the County need not have a final 

determination of consistency with CERP prior to adopting a plan 

amendment. Mr. Woerner testified that the Plan merely requires the County 

to be aware of particular CERP projects when staff reviews plan 

amendments.11 

110. Mr. Woerner’s testimony is contrary to the plain language of the 

policy, which requires the denial of a plan amendment that is found to be 

inconsistent with a CERP project or objective.  

111. Notwithstanding the previous finding that Petitioners did not prove 

that the Plan Amendment was inconsistent with CERP, because the Plan 

Amendment was adopted absent a determination of consistency with CERP, 

the Plan Amendment is not based upon adequate data or analysis. To be 

“based upon data” means “to react to it in an appropriate way and to the 

extent necessary[.]” § 163.3177(f), Fla. Stat. The County did not react 

appropriately to the data and analysis available—that the District needed 

more information in order to determine consistency—by adopting the Plan 

Amendment without such needed information. 

Agriculture 

112. Next, Petitioners contend that the Plan Amendment is inconsistent 

with policies specifically addressing the preservation of agriculture.  

113. The Plan provides the following with respect to lands in the 

Agriculture category: 

The area designated as “Agriculture” contains the 

best agriculture land remaining in [the County]. As 

                                                           
11 Mr. Woerner’s testimony was hedging, at best: “I believe that you can still provide an 

analysis and address the issues that may be surrounding a particular CERP project or a 

CERP issue. But I don’t think you need to have to finally finalize that. You have to—the 

comp plan—the policies that we put in the comp plan regarding CERP were to ensure that in 

the planning process, the County’s aware of the importance of CERP in its projects and that 

we have to be aware of that as we review different plan amendments or other permitting 

issues that might arise for the County.” 
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stated in the [County’s] strategic plan, approved by 

the Board of County Commissioners, protection of 

viable agriculture is a priority. The principle uses 

in this area should be agriculture, uses ancillary to 

and directly supportive of agriculture and farm 

residences.[12]  

 

The Plan continues, “In order to protect the agricultural industry, uses 

incompatible with agriculture, and uses and facilities that support or 

encourage urban development are not allowed within [the Agriculture land 

use category].” 

114. The mandate to protect agriculture is reiterated in the section on 

Concepts and Limitations of the Land Use Plan Map, which provides, 

“Among the long-standing concepts embodied in the [County’s Plan] are … 

encourage agriculture as a viable economic use of suitable lands.” 

115. In addition to the foregoing Plan provisions, Petitioners cite the 

following goals, objectives, and policies with which the Plan Amendment 

conflicts: the Land Use Goal, which calls for “preserv[ing] Miami-Dade 

County’s unique agricultural lands” and Land Use Policies LU-1R, LU-1S,  

LU-8C, and LU-8E. 

116. Policy LU-8C requires the County to “continue to protect and 

promote agriculture as a viable economic use of land[.]”  

117. The Plan Amendment will displace approximately 300 acres of 

Agriculturally-designated land which is in active agricultural use.  

118. The amount of land that is needed to maintain a viable agricultural 

industry is approximately 50,000 acres. According to the Environmental 

Protection Agency’s December 2012 report titled “Growing for a Sustainable 

Future: Miami-Dade County Urban Development Boundary Assessment,” 

approximately 67,000 acres outside the UDB are in active agricultural use. 

                                                           
12 Uses ancillary to agriculture are those related to preserving, processing packaging, or 

selling agricultural products; farm supplies; and sale and service of farm machinery and 

implements. 
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119. The Plan Amendment will not reduce the amount of agriculture land 

to below the threshold required for a viable agriculture industry. Therefore, 

Petitioners did not prove the Plan Amendment is inconsistent with either the 

Concepts and Limitations interpretive text or LU-8C. 

120. Policy LU-8E provides, in pertinent part, as follows: 

Applications requesting amendments to [the Plan] 

Land Use map shall be evaluated for consistency 

with the Goals, Objectives, and Policies of all 

Elements, other timely issues, and in particular the 

extent to which the proposal, if approved, would: 

 

i) Satisfy a deficiency in the Plan map to 

accommodate projected population or economic 

growth of the County; 

 

ii) Enhance or impeded provision of services at or 

above adopted LOS standards; 

 

iii) Be compatible with abutting and nearby land 

uses and protect the character of established 

neighborhoods, and;  

 

iv) Enhance of degrade environmental or historical 

resources, feature, or systems of County 

significance[.] 

 

121. There is ample evidence that the Plan Amendment was evaluated for 

consistency with every aspect of the Plan. As it pertains to Agriculture, 

County staff specifically recognized potential conflict with the Plan’s 

directives to protect agricultural land. 

122. To address that concern, staff recommended that “MDX be required 

to preserve agricultural lands that are currently being used for agricultural 

production, commensurate with the amount of such lands that would be 

impacted by the roadway extension.” 

123. Staff recommended addition of, and the Plan Amendment was 

adopted with, the following new future land use policies: 
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Policy LU-1U. Notwithstanding the designation of 

the [new corridor] as an Expressway on the [Plan] 

Land Use Plan map … no construction associated 

with the [new corridor] shall occur that would 

restrict farm vehicle and equipment access to 

agricultural properties adjacent to the [new 

corridor]. Moreover, to minimize the impacts of the 

[new corridor], the design and construction shall be 

conducted in a manner that does not cause 

drainage or the spillage of lighting from the [new 

corridor] onto adjacent agricultural lands. 

 

Policy LU-1V. To mitigate the impacts of the [new 

corridor] on the agricultural area, [MDX] shall 

preserve agricultural lands outside the UDB 

commensurate to impacts to agricultural lands that 

would be taken out of production by the project. 

Said preservation may be through participation in 

the County’s Purchase Development Rights 

program or other mechanism acceptable to the 

[County] Department of Regulatory and Economic 

Resources (or successor Department). 

 

124. The Plan Amendment addresses both the direct and indirect impacts 

the new corridor may have on agriculture.  

125. Policy LU-1V mitigates the loss of directly impacted acreage by 

requiring preservation of land for agricultural land outside the UDB through 

a purchase of development rights program on an acre-for-acre basis. Under 

the Plan Amendment, all direct impacts to agricultural lands will require 

preservation of a commensurate amount of agricultural land outside the 

UDB. Approximately 188 acres of the impacted agricultural acres are located 

within the UEA, which are already projected to be removed from agricultural 

production in the future. Policy LU-1V will, arguably, increase the amount of 

land available for agriculture following the eventual development of the UEA 

for urban development. 

126. Policy LU-1U addresses the indirect impacts to agriculture, by 

requiring the expressway to be designed in a manner that protects farm 
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vehicle and equipment access and that does not cause drainage or lighting 

spillage onto agricultural lands.  

127. With the addition of the cited policies, it is at least arguable that the 

Plan Amendment is not inconsistent with Plan directives to protect 

agricultural lands or Policy LU-8E. 

128. At first blush, Policy LU-1R appears to be relevant because it begins 

by mandating the County to “reserve the amount of land necessary to 

maintain an economically viable agricultural industry.” However, the 

remainder of the policy mandates the County to adopt a transfer of 

development rights (“TDR”) program and provides more detail on how TDR 

will be implemented. The policy must be construed as a whole. The Plan 

Amendment included no provisions regarding the development, adoption, or 

implementation of the TDR program. Thus, the Plan Amendment is 

inconsistent with this policy. 

129. LU-1S is inapplicable, again, because it addresses the consistency of 

the County’s Strategic Plan, rather than plan amendments, with the Plan. 

130. The Plan Amendment is not inconsistent with the interpretive text 

describing the Agriculture land use category because, as detailed in Findings 

of Fact 59 through 62, the Plan Amendment does not support or encourage 

urban development in the Agriculture land use category. 

131. Finally, Petitioners argue that the Plan Amendment is not supported 

by data and analysis, specifically regarding the amount of agricultural land 

impacted by the new corridor and the amount of land needed to maintain a 

viable agriculture industry. Mr. Hawkins opined that the County did not 

identify the impacts, which is not a professionally acceptable planning 

practice. However, the evidence adduced at the final hearing revealed that 

data was available to, and was considered by, the County, and which 

supports the Plan Amendment. 

132. Petitioners did not prove this aspect of the Plan Amendment was not 

supported by appropriate data and analysis. 
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Transportation  

The PD&E Study 

133. In 2013, following TPO approval, MDX commenced the PD&E 

process for the new corridor. MDX engaged consultants, overseen by the 

project manager, Albert Sosa, on behalf of general engineering consulting 

firm HNTB, to undertake the PD&E process for what was referred to as 

“MDX Project 836-18.”  

134. The PD&E process is the State of Florida’s process by which 

infrastructure projects demonstrate compliance with federal and state 

environmental and other regulatory standards. A PD&E study involves 

roadway engineering, structural work, stormwater drainage work, traffic 

engineering, transportation engineering, and analysis of the project’s impacts 

on both the natural and the built environment and on the people in the 

affected community.  

135. Mr. Sosa personally supervised the development of, and reviewed and 

approved, all methodologies for collection and analysis of data, reviewed the 

results of the collection and analysis for conformance with the approved 

methodologies, and reviewed and approved all reports produced as part of the 

overall PD&E Study for MDX Project 836-18.  

136. The first step in the PD&E Study was to develop an evaluation 

methodology, which, in this case, was the Alternative Corridor Evaluation 

(“ACE”), whereby several alternative corridors were analyzed and compared 

based on their relative impacts and benefits to the natural and built 

environment and to the transportation needs of the affected community, 

among other criteria. The ACE for MDX Project 836-18 ultimately considered 

10 corridor alignments.  

137. The analysis began by measuring existing traffic conditions in 2014 

to identify existing operational deficiencies along critical roadway facilities. 

From there, the analysis projected traffic impacts out to the year 2050. The 

2050 projections used as a baseline a “no-build” model that incorporated 
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highway, transit, roadway, and other transportation improvements 

programmed in the LRTP “Cost Feasible Plan” to be constructed by 2050, as 

well as updated population and other socio-economic projections. The 

alternative corridor alignments for the proposed expressway were compared 

against the “no-build” model in the year 2050, to determine whether the 

existing traffic conditions observed in 2014 remained or worsened even after 

accounting for future planned transportation improvements; and if so, 

whether the proposed expressway improved the projected conditions.  

138. The ACE analyzed traffic impacts over a broader study area than it 

used for impacts to the natural and built environment. The traffic study area 

is based on a model that incorporates the different corridors, and turns those 

corridors on and off to see where significant impacts to traffic stop appearing. 

That model is known as the Southeast Regional Planning Model (“SERPM”), 

which is owned by the TPO and includes: planned transportation projects, 

existing and future land use designations, existing and future population 

projections, and existing and future employment projections for different 

areas of the County. It is, therefore, used to analyze every transportation 

project in the County for impacts to both the existing and future planned 

environment.  

139. The traffic study area for the SR-836 southwest extension project was 

established as a 75-square-mile area bounded on the north by NW 12th 

Street, on the east by SW 97th Avenue, on the south by SW 152 Street/Coral 

Reef Drive, and on the west by SW 177 Avenue/Krome Avenue (see Figure 2). 
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Figure 2 

 

 

140. Of the original 10 ACE corridors, the closest to the final adopted 

alignment was Corridor 6. Between NW 12th Street and SW 88th Street, 

Corridor 6 matches the alignment presented in the Plan Amendment. The 

main difference is that the southern portion of ACE Corridor 6 lies further 

west of the UDB and further away from the residential development in West 

Kendall south of SW 104th Street than the Application alignment did.  
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141. Petitioners challenged the PD&E study, and the ACE Report 

specifically, as insufficient data to support the Plan Amendment because the 

final adopted alignment of the new corridor differed from any of the 10 the 

alignments studied. The undersigned finds the PD&E study, including the 

ACE Report, provides significant data compiled by a professionally-accepted 

methodology and taken from professionally accepted sources.13 Thus, while 

none of the 10 ACE corridors exactly matched the final adopted alignment, 

the PD&E Study ultimately analyzed all of the variations that the County 

considered, and as of the Plan Amendment’s adoption, the PD&E Study had 

obtained data for the final adopted alignment.  

Mobility 

142. Approximately 600,000 people live in the West Kendall area 

(including areas between the UDB and SW 177th Avenue/Krome Avenue), 

and each weekday, 150,000 of those people commute to work in other areas of 

the County.  

143. The need for increased mobility in West Kendall is well documented 

by the PD&E Study.  

144. In general, the peak travel direction through the study area is 

eastbound/northbound in the morning peak period, or rush hour (6:00 am 

to 9:00 am), and southbound/westbound during the evening rush hour 

(4:00 pm to 7:00 pm). 

145. Travel speeds within the study area were found to be lower in the 

morning rush hour compared to the evening rush hour. Travel speeds lower 

than 18 mile per hour (“mph”) were documented on Bird Road, Kendall Drive, 

Coral Reef Drive, SW 137th Avenue, and SW 107th Avenue, during the 

evening rush hour.  

146. The capacity of a roadway is identified by the level of service (“LOS”) 

standards. The County has adopted LOS D for roadways within the UDB, 

                                                           
13 The ACE Report was originally published in February 2017, but the data and analysis was 

updated beginning in the summer of 2017 and throughout the Plan Amendment process. 
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and LOS C for roadways outside of the UDB. The roadways listed above are 

operating at LOS E and F, indicating the level of congestion in the area. 

147. In addition to measuring average travel speeds, which incorporate 

delays at intersections, another planning-level measurement of surface 

streets is their volume over capacity (V/C) ratio, where volume (V) is the 

number of vehicles and capacity (C) is the maximum number of vehicles that 

can pass a point on a roadway in a given amount of time under normal 

conditions. A roadway is considered to be failing if it has a V/C ratio of 1.0 or 

more, and it is near failure if it has a V/C ratio between 0.9 and 1.0.  

148. During the morning rush hour, 20 roadway segments within the 

study area had V/C ratios over 1.0, and 15 segments were approaching 

failure. During the afternoon rush hour, 13 segments had a V/C ratio greater 

than 1.0, and another 16 were approaching failure. 

149. In sum, during the morning rush hour today, roughly 50 percent of 

the roadway segments operate at substandard speeds, and 33 percent are 

either already over capacity or near capacity.  

150. Additional transportation capacity is needed to accommodate the 

current residential development in West Kendall, as the existing roadway 

network cannot effectively serve the area’s current transportation demands, 

and that population is only expected to increase based on current land use 

and zoning designations.  

151. Petitioners’ overarching challenge relating to transportation is that 

the Plan Amendment is not supported by the data and analysis from the 

PD&E study, which demonstrates construction of the new corridor will result 

in minimal mobility increases in the study area and actually reduce the LOS 

on some roadway segments. 
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152. The purpose of the Plan Amendment is two-fold: to improve mobility 

in West Kendall; and to decrease the commute times to downtown and other 

employment centers. 14 

153. While the study does reveal significant reduced congestion on certain 

roadway segments in the West Kendall area during morning and evening 

rush hours, overall the study supports a finding of minimally increased 

mobility in the study area. For example, analysis of the alignment most 

closely approximating the new corridor, scenario 2.1D, results in a reduction 

of 6,988 vehicles on SW 8th Street, and reduction of 6,264 vehicles on 

SW 88th Street. But, the impact on daily traffic volumes is minor. The total 

reduction in vehicle hours traveled (“VHT”) for morning rush hour is four 

percent, and for evening rush hour is five percent. The average annual daily 

reduction in VHT is just over three percent (a reduction from 226,033 to 

218,803), and an average daily increase in travel speed from 27.72 mph to 

29.34 mph.  

154. The data also shows the greatest reduction in vehicle miles travelled 

(“VMT”) is six percent. 

155. Notably, the new corridor would result in an improvement of the LOS 

for less than half of the roadways within the study area. 8th Street, east of 

157th Avenue, would improve from LOS D to C; Bird Road would improve 

from LOS E to D; 120th Street would improve from LOS D to C; and 

157th Avenue, north of 136th Street, would improve from LOS F to C. The 

remaining seven segments studied would remain at their existing LOS, 

                                                           
14 The LRTP identifies “[i]mprove[ment] [of] access to and from the area to major 

employment centers such as the MIA, the MIC, the Port of Miami, Downtown Miami, Doral, 

as well as educational and commercial centers within the study area,” as one of the primary 

purposes of the project, in addition to improving mobility in the Kendall area. The Plan 

Amendment includes new Policy TC-1M, which provides that the County approves the new 

corridor “only to the extent necessary to relieve existing traffic congestion in the [West 

Kendall] area of the County and to provide a reliable, robust, and faster connection to 

Downtown Miami and other major trip attractors across the County.”  
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including 137th Avenue, south of the new corridor, which would continue to 

operate at LOS F.  

156. Not only does the data reveal that the improvements in West Kendall 

congestion would be, as Petitioner’s expert described, “meager,” but also they 

provide no support for a finding that the Plan Amendment will accomplish its 

second objective—improving the commute time to downtown and other 

employment centers. 

157. The County relies upon the PD&E study, the goal of which is to 

identify an appropriate corridor for the southwest extension of the Dolphin 

Expressway, which does not include downtown, the airport, or other 

employment centers, within either the study area or the impact area. 

158. Mr. Mullerat, Petitioner’s expert transportation planner, described 

the problem as follows: 

[I]f the intent of this project is to solve in part the 

commuter issues for commuters, the whole path of 

the commuter should have been looked at … [the 

study] doesn’t look at some of the destinations—not 

just downtown and to the east, but also to the 

north. … And both origin and destination should 

have been looked at. 

 

159. Mr. Mullerat testified, credibly, that it was not an acceptable 

planning practice to have ignored origin and destination trips. 

160. The majority of the commuters who utilize the new corridor will be 

traveling beyond this three-mile stretch on to downtown, the hospitals, the 

airport, and other major trip attractors, yet the study contains no information 

about impact on commute times to those destinations. The data is silent on 

whether the time to those destinations will increase, decrease, or stay the 

same. 

161. Furthermore, the existing segment of the Dolphin Expressway 

operates at a LOS C, at least for the first three miles traveling east from its 

current termination point. The data shows that, after the new corridor is 
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built, the LOS drops to D in that three-mile stretch. So, commuters will drive 

13 miles, outside of the UDB, through active agricultural lands, through 

environmentally-sensitive lands, and through the West Wellfield, only to 

connect with the existing expressway operating at an LOS lower than it 

operates at today.15 

162. Relating to transportation issues, Petitioners allege the Plan 

Amendment is inconsistent with the following goals, objectives, and policies 

in the Plan: TC-1A; TC-4A and F; and TC-6 and 6B. 

163. TC-1A requires the County to update and readopt the LRTP to 

achieve the objective of TC-1, which requires the County to operate its 

roadways at the adopted LOS, and strive to achieve a better LOS, in a 

manner consistent with the other objectives of the Plan. It requires the 

County to prepare proposals to enhance the Traffic Circulation and Mass 

Transit subelements following each LRTP update. 

164. The Plan Amendment is not inconsistent with this policy. The Plan 

Amendment will assist in achievement of the adopted LOS D on at least some 

roadway segments within the study area, and achieve a better LOS on others. 

While it will not improve the LOS on all segments, including at least one that 

is operating at LOS F, it is at least fairly debatable that the Plan Amendment 

is consistent with this policy.   

165. Policy TC-6A requires the County to “avoid transportation 

improvements which encourage or subsidize increased development in … 

environmentally sensitive areas[.]” For the reasons discussed in Findings of 

Fact 59 through 62, the Plan Amendment does not “encourage increased 

development” and is not inconsistent with this policy. 

166. TC-6B requires that land access interchanges “shall not be placed or 

constructed in a manner that would provide access to environmental 

                                                           
15 A project to widen the existing segment of the Dolphin Espressway from four to six lanes is 

expected to re-establish the higher functioning LOS C. However, no evidence was introduced 

at final hearing to establish the timeframe for that project. 
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protection areas or other areas to be conserved” in order to prevent undue 

pressure for development in those areas. There is no evidence that the 

interchanges proposed for the new corridor to connect with existing roads in 

West Kendall would provide “land access.” Further, the Plan Amendment is 

not inconsistent with the policy for the same reasons it is not inconsistent 

with TC-6A. 

167. TC-4C provides, “Areas designated Environmental Protection shall 

be particularly avoided” when the County prioritizes construction of 

roadways, and allocation of financial resources for said construction.16 At 

first, it appears the Plan Amendment may be inconsistent with this policy 

because it allows construction of the new corridor in the Pennsuco wetlands. 

However, the Plan must be construed as a whole. This policy must be read in 

conjunction with Policy TC-6C, which provides that “[i]f no feasible 

alternative exists,” roadways may traverse environmental protection or 

conservation areas, “however such access should be limited and design 

techniques should be used to minimize the negative impact upon the natural 

systems.” 

168. Petitioners argue that alternatives to the new corridor exist which 

would accomplish the objective of relieving congestion in West Kendall. 

Mr. Kulash opined that congestion could be relieved by lane widening, 

extending turn lanes, and other roadway improvements; alternately, he 

expressed an opinion that congestion could be relieved by mass transit 

improvements.  

169. The County experts demonstrated that the alternatives proposed by 

Petitioners were not feasible, due to costs of land acquisition in the urban 

area, and the limitations of transit service. 

                                                           
16 The same language is expressed in CIE-6A. For the reasons stated herein, the Plan 

Amendment is not inconsistent with that policy. 
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170. Petitioners did not carry their burden of proof with regard to 

Policy TC-4C. Petitioners must have done more than suggest alternatives 

exist, they must have proven the feasibility of those alternatives. 

171. Petitioners also raised concerns with the energy inefficiency of a new 

expressway and increased emissions and greenhouse gases. They identified 

Intergovernmental Coordination Element (”ICE”) policies ICE-5F and 5G as 

policies with which the Plan Amendment conflicts. 

172. ICE-5F requires the County to participate in the Southeast Florida 

Regional Climate Change Compact and to coordinate with other agencies in 

developing initiatives to address climate change mitigation and adaption. 

Policy ICE-5G requires County departmental master plans to “include and 

prioritize climate change mitigation and adaptation strategies.” 

173. The Plan Amendment has no impact on the County’s ability to 

implement either of those policies. 

Mass Transit 

174. The County has adopted the Strategic Miami Area Rapid Transit 

(SMART) Plan (see Figure 3). 
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Figure 3 

 

 

175. The SMART plan includes two east/west corridors, including the 

Kendall Corridor, which will connect residents in West Kendall from 

167th Avenue east to existing lines serving downtown, and two planned 

north and northeast corridors.  

176. Transportation Element Policy TE-3C states, “It is the policy of [the 

County] to develop all the transportation facilities identified in the MPO’s 

[LRTP] … as soon as feasible, in accordance with the LRTP phasing 
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program.” The Goal of the Mass Transit Subelement is to “[m]aintain, 

operate, and develop a mass transit system in [the County] that provides 

efficient, convenient, accessible, and affordable service to all residents and 

visitors,” and it adopts the corridors identified by the SMART plan as 

Figure 2 in the element’s map series. Policy TE-1A provides that “the County 

shall promote mass transit alternatives to personal automobile.” The 

overarching Goal of the Traffic Circulation Element includes developing and 

operating a traffic circulation that “supports the usage of transit,” among 

other broad goals. 

177. Petitioners challenge the Plan Amendment as inconsistent with 

several existing Plan provisions regarding mass transit service and 

prioritizing alternatives to private vehicle travel. Primary among them are 

Transportation Element TC-1A and Traffic Circulation Subelement TC-4F. 

Based on the same arguments, Petitioners also contend that the Plan 

Amendment is inconsistent with section 163.3177(6)(b), which requires a 

transportation element “to plan for a multimodal transportation system that 

places emphasis on public transportation systems, where feasible” and to 

“provide for a safe, convenient multimodal transportation system, 

coordinated with the future land use map . . . and designed to support all 

elements of the comprehensive plan,” as well as section 163.3177(6)(b)2.a, 

which requires that a transportation element address “[a]ll alternative modes 

of travel, such as public transportation, pedestrian, and bicycle travel.”  

178. Policy TC-4F provides, as follows:  

The County shall consistently improve strategies to 

facilitate a Countywide shift in travel modes from 

personal automobile use to pedestrian, bicycle and 

transit modes. The priority for transportation 

infrastructure expenditures shall be to insure that 

pedestrian, bicycle, and transit features are 

incorporated into roadway design. (emphasis 

added). 
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179. Policy TE-1A provides, as follows: 

As provided in this section and the Mass Transit 

Subelement, the County shall promote mass transit 

alternatives to the personal automobile, such as 

rapid transit, (i.e. heavy rail, light rail, and bus 

rapid transit, premium transit (enhanced and/or 

express bus)), local route bus and paratransit 

services. (emphasis added). 

 

180. Petitioners’ experts testified that the new corridor will accomplish 

the opposite of what is required by the Plan—it will incentivize the use of 

personal vehicles by residents of West Kendall, who will take the expressway 

to escape the congestion of the roadways within the UDB. 

181. Respondent countered that the Plan Amendment is consistent with 

the Plan’s emphasis on alternative mass transit because it requires the new 

corridor to be built as a multi-modal facility, and will provide connections 

between the planned new east/west corridors.  

182. The Plan Amendment includes the following new policies in the Mass 

Transit Subelement of the Transportation Element: 

Mass Transit Subelement Policy MT-4D. Pursuant 

to Traffic Circulation Subelement Policy TC-4F, 

[MDX] (or successor agency) shall provide for mass 

transit service in the [new corridor], to be funded 

by MDX. The mass transit service shall incorporate 

lanes having technologies that facilitate the safe 

travel of automated vehicles, including mass 

transit vehicles, at high rates of speed for a 

connection with the transit service being 

implemented as part of the current SR 836 

reconstruction generally east of the Turnpike. MDX 

shall coordinate the mass transit service with [the 

County] through the Department of Transportation 

and Public Works (or successor department). Said 

coordination shall occur prior to the earlier of the 

issuance of the first permit for construction of the 

expressway extension or prior to the 

commencement of any construction of the 

expressway extension. 
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Mass Transit Subelement Policy MT-4E. In 

coordination with [the County] Parks, Recreation 

and Open Space Department and [the County 

TPO], [MDX] shall design a multi-use recreational 

trail within the corridor of the [new corridor]. 

Additionally, to the maximum extent feasible, the 

multi-use recreational trail shall be designed to 

provide for seamless connections to the County’s 

existing and planned trails and greenways network 

proximate to the corridor. Said coordination shall 

occur prior to the earlier of the issuance of the first 

permit for construction of the expressway extension 

or prior to the commencement of any construction 

of the expressway extension. 

 

183. These policies satisfy the requirements in Policies TC-3D to “design 

new roadways in a way that … incorporates planned rapid transit corridors,” 

and TC-4F to “insure that … transit features are incorporated into roadway 

design.” 

184. The question is whether the Plan Amendment satisfies the Plan 

requirement to “promote mass transit use.” Petitioner’s expert planners 

maintained it will not. Mr. Hawkins explained: 

The expressway is located outside of the Urban 

Development Boundary to the west of the 

urbanized area. 

 

For folks to use a transit corridor or a transit route 

that runs along the expressway corridor, they 

would have to travel by automobile outside the 

UDB to the west, to access a park-and-ride facility, 

and then get on a transit facility—a transit vehicle 

that operates in that corridor. It would not be back 

in an urbanized area until it is in the area of 

Northwest 12th Street and back in the UDB. 

 

If you were going to plan a corridor for a transit 

facility, you would have a much more direct line. 

You would run a transit facility through the 

developed area. Why? One is so that people can get 

to it more quickly. And two, so that all of the stops 

along its way are functional. When you are running 
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through an agricultural area, you can't have any 

functional stops until you are all the way back in 

the UDB. It is just—the suggestion that this is a 

functional transit corridor or that this was designed 

with transit in mind is—I will use the word 

farcical. 

 

185. Respondent’s own planning expert, Mr. Woerner, agreed that the 

Plan Amendment “does not shift the travel mode from single occupancy 

vehicle to mass transit,” and “does not reduce dependence on the use of 

personal vehicles.” 

186. The County introduced no data on ridership for the transit lanes or 

other data to support that the mass transit option incorporated in the Plan 

Amendment would actually promote use of that option. Mr. Woerner seemed 

to recall some figures on ridership from the PD&E study, which evaluated a 

mass transit alternative to the new corridor.  

187. The figure Mr. Woerner referenced was an estimated 2,772 transit 

boardings from the alternative corridor analysis conducted during the PD&E 

study. However, that study was a mass-transit-only alternative to the new 

corridor. That ridership number is an estimate of the number of West 

Kendall residents who would choose to take mass transit if that were the only 

option in the new corridor. It does not reflect the number of users who, given 

an option between driving their personal vehicle along the new corridor or 

boarding a bus along that corridor, would choose the bus. 

188. In response, Mr. Woerner responded that, in his opinion, the most 

important data the County needed was the corridor connections. (See 

Figure 3 depiction of the approximate location of the new corridor, hand 

drawn in red, in relation to the planned east/west SMART corridors). In this 

case, Mr. Woerner considered the connections with Kendall Drive and 

Tamiami Trail bus lines to be important connections for users. But, when 

asked directly whether the County needed ridership information to support 



 

52 

new Policy MT-4D, Mr. Woerner said, “No. I don’t believe we needed it, but it 

certainly was helpful to know that there had been a projection made.”  

189. Mr. Woerner’s testimony was not credible. As discussed above, the 

projection Mr. Woerner referred to was never made. There is no data to 

determine whether the County’s directive to another agency to fund and build 

13 miles of mass transit service along the expressway route, will actually 

“promote mass transit use,” as required by the Plan. 

190. The burden was on Petitioners to prove that the Plan Amendment is 

inconsistent with the cited goals and policies. Petitioners did prove that the 

Plan Amendment is inconsistent with Policy TC-4F, because all the experts 

agreed that the Plan Amendment does not “shift the travel mode” in this part 

of the County “from single occupancy vehicle to mass transit.” 

191. However, Petitioners did not prove the Plan Amendment is 

inconsistent with the Plan’s provisions to: “promote mass transit use,” as 

required by Policy TE-1A; “support[] use of transit,” as required by the 

Transportation Element Goal; “significantly enhance public transit services 

and implement transportation system management programs … to provide 

feasible alternatives to private automobile use,” as required by CON-1B; or 

maintain an “efficient” mass transit system, as required by the Goal of the 

Mass Transit Subelement. 

192. Petitioners did prove that the Plan Amendment is not supported by 

data and analysis to determine whether it is internally consistent with the 

cited goals and policies.  

 

CONCLUSIONS OF LAW 

193. The Division of Administrative Hearings has jurisdiction over the 

subject matter and parties hereto pursuant to sections 120.569, 120.57(1), 

and 163.3184(5), Florida Statutes (2019). 

194. To have standing to challenge or support a plan amendment, a 

person must be an “affected person,” as defined in section 163.3184(1)(a). 
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195. Petitioners are all “affected persons” with standing to bring this 

action pursuant to section 163.3184(1)(a). 

196. “In compliance” means “consistent with the requirements of 

§§ 163.3177, 163.3178, 163.3180, 163.3191, 163.3245, and 163.3248, with the 

appropriate strategic regional policy plan, and with the principles for guiding 

development in designated areas of critical state concern and with part III of 

chapter 369, where applicable.” § 163.3184(1)(b), Fla. Stat.  

197. The County’s determination that the Plan Amendment is “in 

compliance” is presumed to be correct and must be sustained if the County’s 

determination of compliance is fairly debatable. See § 163.3184(5)(c), Fla. 

Stat. 

198. “The ‘fairly debatable’ rule is a rule of reasonableness; it answers the 

question of whether, upon the evidence presented to the [government] body, 

the [government’s] action was reasonably-based.” Lee Cty. v. Sunbelt 

Equities, II, Ltd. P’ship, 619 So. 2d 996, 1002 (Fla. 2d DCA 1993)(citing Town 

of Indialantic v. Nance, 400 So. 2d 37, 39 (Fla. 5th DCA 1981)). 

199. The mere existence of contravening evidence is not sufficient to 

establish that a land planning decision is “fairly debatable.” It is firmly 

established that: 

[E]ven though there was expert testimony adduced 

in support of the City’s case, that in and of itself 

does not mean the issue is fairly debatable. If it did, 

every zoning case would be fairly debatable and the 

City would prevail simply by submitting an expert 

who testified favorably to the City’s position. Of 

course that is not the case. The trial judge still 

must determine the weight and credibility factors 

to be attributed to the experts. Here the final 

judgment shows that the judge did not assign much 

weight or credibility to the City’s witnesses. 

 

Boca Raton v. Boca Villas Corp., 371 So. 2d 154, 159 (Fla. 4th DCA 1979). 

200. The standard of proof to establish a finding of fact is preponderance 

of the evidence. See § 120.57(1)(j), Fla. Stat.  
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UDB and Land Development Issues 

201. Contrary to Respondent’s contention, the new corridor is 

“development,” as that term is defined by the Community Planning Act.17  

202. Section 163.3164 defines “development” to “ha[ve] the same meaning 

as in [section] 380.04.” 

203. Section 380.04, Florida Statutes, defines development broadly to 

mean “the carrying out of any building activity or mining operation, the 

making of any material change in the use or appearance of any structure or 

land, or the dividing of land into three or more parcels.” The new corridor 

makes a material change in the use of land in the path of its alignment. Land 

within the path of the new corridor will no longer be used for its current 

purpose (e.g., agriculture production, wetland mitigation, stormwater 

storage), and will instead be used as a transportation corridor. 

204. In Respondent’s Proposed Recommended Order, counsel argues that 

the new corridor falls within the following exception to the definition of 

development: “Work by a highway or road agency or railroad company for the 

maintenance or improvement of a road or railroad track, if the work is 

carried out on land within the boundaries of the right-of-way.” § 380.04(3)(a), 

Fla. Stat. 

205. Respondent’s counsel cites no authority for that overly-broad 

interpretation of the exemption. The case law construing the exemption is 

contrary to Respondent’s assertion. In Miami-Dade County v. Florida Power 

& Light Company, 208 So. 3d 111, 117-18 (Fla. 3rd DCA 2016), the court 

determined that construction of an electric transmission line on land that is 

not established as a right-of-way constitutes “development” as defined in 

section 380.04. Cf. Robbins v. City of Miami Beach, 664 So. 2d 1150, 1151 

(Fla. 3rd DCA 1995) (finding that City streetscape project, which narrowed a 

                                                           
17 Respondent elicited conclusory opinion testimony from Mr. Woerner that the new corridor 

was neither a development nor a land use. Although there was no objection from Petitioner’s 

counsel, that testimony is irrelevant as it goes to a legal issue. 
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local street from three lanes to two, was exempt from the definition of 

development because it was roadway improvement carried out within the 

boundaries of the road right-of-way); Bd. of Cty. Comm’rs v. Dep’t of Cmty. 

Aff., 560 So. 2d 240, 241 (Fla. 3rd DCA 1990) (finding an improvement of an 

existing accessway for residents of a subdivision, undertaken within the 

existing right-of-way, was exempt from the definition of development). 

206. The Plan Amendment approves future development of a 13-mile 

extension of the Dolphin Expressway.18 There is no evidence to support a 

finding that the development will be undertaken within existing MDX right-

of-way. 

Internal Inconsistences 

207. Petitioners proved that the Plan Amendment is inconsistent with the 

unnumbered policy statements in paragraph 46 appearing on pages I-60,  

I-61, and I-74 of the Plan.19 

208. Further, Petitioners proved that the Plan Amendment is internally 

inconsistent with the following Plan objectives and policies:  CON 1B; 

CON 3B; Objective CON 7; and TE-1A and TC-4F. 

209. Petitioners proved beyond fair debate that the Plan Amendment is 

inconsistent with section 163.3177(2). 

Data and Analysis 

210.  Section 163.3177(1)(f) requires plan amendments to be “based upon 

relevant and appropriate data and analysis” by the local government, and 

includes “surveys, studies, community goals and vision, and other data 

available at the time of adoption.”   

211. To be based on data “means to react to it in an appropriate way and 

to the extent necessary indicated by the data available on that particular 

                                                           
18 This conclusion should not be construed as a determination that the Plan Amendment is a 

“development order,” as that term is defined in section 380.031, Florida Statutes. The Plan 

Amendment does not, in and of itself, grant an application for a development permit. 
 
19

 As well as the policy statement relating to the Open Land Subarea 3 appearing on page I-68 

of the Plan. 
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subject at the time of adoption of the plan amendment.” § 163.3177(1)(f), Fla. 

Stat. 

212. Based upon the foregoing Findings of Fact, Petitioners proved beyond 

fair debate that the Plan Amendment does not react appropriately to data 

regarding the District’s requirement for more information to determine 

consistency with CERP projects. As discussed in the Findings of Fact, the 

County adopted the Plan Amendment without a determination from the 

District, even though the Plan requires denial of any plan amendment 

application which is inconsistent with a CERP project or objective. 

213. Similarly, Petitioners proved that the Plan Amendment is not an 

appropriate reaction to transportation data, specifically the data 

demonstrating that the new corridor will make “meager” improvements to 

mobility in the West Kendall area, and no overall improvement in commutes 

from West Kendall to downtown, the airport, or other employment and urban 

centers to the east and north. Likewise, the Plan Amendment is not based on 

data and analysis to support use of the mass transit option that the Plan 

Amendment mandates to be co-located within the new corridor.20 

214. Petitioners proved beyond fair debate that the Plan Amendment is 

inconsistent with section 163.3177(1)(f). 

Conclusion 

215. For the reasons stated above, Petitioners have proven beyond fair 

debate that the Plan Amendment is not in compliance as that term is defined 

in section 163.3184(1)(a). 

                                                           
20 Petitioners argued that there was a lack of data and analysis to support many other 

aspects of the Plan Amendment. Petitioners’ position was that the County should have 

collected additional data on many other issues before approving the Plan Amendment. 

However, the Community Planning Act is clear that a local government is not required to 

undertake original data collection. See § 163.3177(1)(f)2., Fla. Stat. The issue is not whether 

the County should have collected more data, but whether the Plan Amendment is an 

appropriate reaction to the data that was available to the County at the time the Plan 

Amendment was adopted. 
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of Law, it is 

RECOMMENDED that the Administration Commission enter a final order 

determining that the Miami-Dade County Comprehensive Plan Amendment  

adopted by Ordinance 2018-109 on September 27, 2018, is not “in 

compliance,” as that term is defined in section 163.3184(1)(b). 

DONE AND ENTERED this 30th day of March, 2020, in Tallahassee, Leon 

County, Florida. 

S  

SUZANNE VAN WYK 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 30th day of March, 2020. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 15 days from 

the date of this Recommended Order. Any exceptions to this Recommended 

Order should be filed with the agency that will issue the Final Order in this 

case. 



OFFICE OF COUNTY ATTORNEY, MIAMI-DADE COUNTY  
TELEPHONE (305) 375-5151 

BEFORE THE STATE OF FLORIDA ADMINISTRATION COMMISSION 

 

AC CASE NO. ACC-20-005 

DOAH CASE NOS. 2018-5695GM, 2018-5696GM 

 

LIMONAR DEVELOPMENT, LLC, et al. 

 

  Petitioners, 

 

v. 

 

MIAMI-DADE COUNTY, 

 

  Respondent, 

______________________________________ 

 

TROPICAL AUDUBON SOCIETY, et al. 

 

  Petitioners, 

 

v. 

 

MIAMI-DADE COUNTY, 

 

  Respondent, 

_______________________________________/ 

 

MIAMI-DADE COUNTY’S EXCEPTIONS TO RECOMMENDED ORDER  

 

Pursuant to section 120.57(1)(k), Florida Statutes, Rule 28-106.217, Florida 

Administrative Code, and the Administration Commission’s Sua Sponte Order of Extension of 

Time to Submit Exceptions to Recommended Order, Respondent Miami-Dade County (the 

“County”) files these exceptions to the Recommended Order entered by the Administrative Law 

Judge on March 30, 2020. The Plan Amendment under review is attached hereto as Appendix A.  

INTRODUCTION 

The Administrative Law Judge (“ALJ”) accurately found many of the essential facts that 

support the County’s decision to adopt the Plan Amendment to help ameliorate the crippling 

traffic situation in West Kendall. Yet rather than accept the legal standard she was obligated to 
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follow, the ALJ appears to have looked for ways to avoid deferring to the local policymakers and 

to instead arrogate to herself the power to decide whether the Kendall Parkway would provide 

enough traffic amelioration to satisfy her policy preferences. That is not an ALJ’s role.  

In particular, the ALJ correctly recognized West Kendall’s significant traffic problem and 

great need for additional transportation capacity to serve its hundreds of thousands of residents. 

She also correctly recognized that the proposed Kendall Parkway would improve mobility on 

almost half of the major roadways in West Kendall. And she correctly rejected Petitioners’ 

objections that the new highway would induce development around the Kendall Parkway, 

because the Plan Amendment’s new policies in fact discourage unwanted development. Finally, 

she correctly recognized that Petitioners’ proposed solutions – only providing additional mass 

transit or making design improvements to existing roads – are no solutions at all. Having made 

those findings, the ALJ should have concluded her work, deferred to the local policymakers’ 

decision, and found the Plan Amendment “in compliance.” And indeed, that is what the 

governing law, the “fairly debatable” standard, required her to do – to give deference to the 

County Commission, as the local legislature, to design solutions for the community’s needs. 

Instead, the ALJ made herself a policymaker, overstepped her judicial authority, and 

violated the separation of powers. To reach her preferred policy outcome, the ALJ misconstrued 

the record evidence and the trial transcript. Thus, she found that the Kendall Parkway would 

traverse critical habitat for endangered species, when the only competent evidence showed the 

opposite. And she mischaracterized the testimony of the County’s wellfield expert, to reach the 

tortured and unsupported finding that even the slightest risk of contamination requires a 

transportation project to be denied. She also completely ignored one of the most significant 

justifications the County proffered in support of the Plan Amendment – that the Kendall Parkway 
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would improve emergency evacuations into and out of West Kendall; the Recommended Order 

simply pretends as if the County never raised the need for additional mobility during emergency 

evacuations. And even after finding that other proposed traffic solutions were not feasible, she 

found that the improvements the Kendall Parkway would provide were nevertheless not enough. 

The ALJ also misconstrued the governing law. To find the Plan Amendment internally 

inconsistent with the existing comprehensive plan, she read its individual policies, and even 

fragments of policies, in isolation. But the law required her to read the comprehensive plan in 

pari materia – that is, in its entirety. The law is also clear that a single plan amendment may be 

found in compliance where it furthers some, but not other, often competing, goals. Indeed, the 

ALJ misunderstood the very nature of comprehensive planning: a plan contains potentially 

competing policies, and addressing them entails a balancing act rather than an uncompromising, 

all-or-nothing choice. This concept is in the County Plan’s Statement of Legislative Intent: 

The Board recognizes that a particular application may bring into conflict, and 

necessitate a choice between, different goals, priorities, objectives, and provisions 

of the CDMP. While it is the intent of the Board that the Land Use Element be 

afforded a high priority, other elements must be taken into consideration in light 

of the Board’s responsibility to provide for the multitude of needs of a large 

heavily populated and diverse community. This is especially true with regard to 

the siting of public facilities. 

 

[Comprehensive Development Master Plan (“CDMP”) (MDC Ex. 1) at 3]. The ALJ 

committed significant legal error in failing to accept that comprehensive planning entails great 

legislative discretion to weigh and balance competing needs and priorities, and in instead 

imposing her own priorities on the County and its residents. That is not a judge’s role. 

The ALJ’s overreach has real consequences. The ALJ has left West Kendall’s 600,000 

residents with no real prospect for mobility improvements. In essence, her answer to their 

demonstrated transportation needs is that they will have to wait decades for West Kendall to 
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redevelop into a more transit-supportive design. The ALJ’s misinterpretation that the County’s 

comprehensive plan requires a “zero risk” approach to wellfield contamination puts at risk 

numerous County transportation projects, including some of the very mass transit projects that 

Petitioners extol. And the ALJ’s statutory misinterpretation in defining a new road as 

“development” would set a dangerous precedent, subjecting roadway construction projects 

across the State of Florida to zoning and other regulatory restrictions beyond those that they are 

already subject to – making it that much more difficult to provide transportation relief to areas 

that cannot effectively be served by mass transit. Indeed, the ALJ’s redefinition of 

“development” could also affect mass transit projects, which also occur within rights-of-way. In 

addition, the ALJ’s findings regarding consistency with policies supporting the Comprehensive 

Everglades Restoration Plan (“CERP”) would essentially require the County to undertake the 

type of in-depth analysis required to obtain a permit – an absurd requirement to impose on a plan 

amendment that is a threshold matter before undertaking more detailed permit application 

reviews. Finally, while not legally determinative, it must be acknowledged that the 

Recommended Order would derail a significant, legislatively approved1 infrastructure project 

that could bring potentially thousands of jobs to Florida residents, all in service of a warped, 

legally incorrect view of comprehensive planning. For these reasons, and as set forth in greater 

detail below, the Administration Commission should issue a final order that reverses the ALJ’s 

significant legal and factual errors.    

                                                 

1 Not only did the Miami-Dade County Commission approve the Plan Amendment, but the 

Florida Legislature approved the Kendall Parkway project as well: the 2019 bill that would 

replace the Miami-Dade Expressway Authority with the Greater Miami Expressway Agency 

nevertheless required that “[t]he S.R. 836/Dolphin Expressway Southwest Extension to 136th 

Street, commonly referred to as the Kendall Parkway, shall be a top priority for design, planning, 

and construction.” Laws of Florida, Ch. 2019-169, § 15(1).  
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STANDARD OF REVIEW 

I. The Differing Standards of Review for Findings of Fact, Conclusions of Law, and 

Policy-Infused Findings 

 

 Under § 120.57(l), Fla. Stat., “[t]he agency in its final order may reject or modify the 

conclusions of law over which it has substantive jurisdiction,” provided that the agency’s reasons 

are stated “with particularity” and the agency “make[s] a finding that its substituted conclusion 

of law . . . is as or more reasonable than that which was rejected or modified.” The agency may 

reject or modify findings of fact if “the agency first determines from a review of the entire 

record, and states with particularity in the order, that the findings of fact were not based upon 

competent substantial evidence or that the proceedings on which the findings were based did not 

comply with essential requirements of law.” Id.  

But when an ALJ’s findings of fact are highly infused with policy considerations, those 

findings are not entitled to deference before the agency with substantive jurisdiction. See 

McDonald v. Dep’t of Banking and Fin., 346 So. 2d 569, 584 (Fla. 1st DCA 1977) (hearing 

officer’s findings of fact, which were charged with policy considerations for which the agency 

was responsible, were accorded comparatively little weight in determining whether competent 

substantial evidence supported the substituted findings of the agency); Hammond v. Dep’t of 

Transp., 493 So. 2d 33, 35 (Fla. 1st DCA 1986) (hearing officer’s findings of fact were entitled 

to less deference insofar as they addressed issues that were not susceptible of ordinary proof or 

that were dependent upon matters of opinion infused by policy considerations within the ambit of 

the agency’s expertise); Baptist Hosp., Inc. v. State Dep’t of Health & Rehab. Servs., 500 So. 2d 

620, 623 (Fla. 1st DCA 1986) (“[M]atters infused with overriding policy considerations are left 

to agency discretion”); cf. Peoples Bank of Indian River Cnty. v. State Dep’t of Banking & Fin., 

395 So. 2d 521, 524 (Fla. 1981) (agency accorded wide discretion in determining whether 



 6  

OFFICE OF COUNTY ATTORNEY, MIAMI-DADE COUNTY  
TELEPHONE (305) 375-5151 

statutory criteria that involved policy considerations within the special expertise of the agency 

were satisfied). Accordingly, findings that are essentially opinions infused with policy 

considerations are not afforded the weight given to findings that resolve factual or testimonial 

conflicts. Frazer v. Lewis, 360 So. 2d 1116, 1118 (Fla. 1st DCA 1978); McDonald, 346 So. 2d at 

579. Because the Administration Commission has expertise in comprehensive planning, the 

Commission should reject policy-infused fact-findings that, in the Commission’s expert 

judgment, are not well supported by the evidence or are ill-advised as a matter of policy.  

Moreover, the Administration Commission is not bound by the ALJ’s labels as to what is 

a finding of fact and what is a conclusion of law. See Battaglia Props., Ltd. v. Fla. Land & Water 

Adjudicatory Comm’n, 629 So. 2d 161, 168 (Fla. 5th DCA 1993) (“[N]either the agency nor the 

court is bound by the labels affixed to findings of fact and conclusions of law. If a conclusion is 

improperly labeled as a finding of fact, the label is disregarded and the item is treated as though 

it were properly labeled.”). The Administration Commission has the power and duty to 

determine for itself whether any given finding is a finding of fact, a conclusion of law, or a 

policy-infused finding, and then to review the finding accordingly. 

Findings interpreting the Comprehensive Development Master Plan (“CDMP”) are 

conclusions of law, because the CDMP is a body of law. See Nassau County v. Willis, 41 So. 3d 

270, 278–79 (Fla. 1st DCA 2010). In considering the reasonableness of the local government’s 

interpretations of its comprehensive plan, all pertinent provisions of a comprehensive plan must 

be considered in pari materia, which means that they must be read as a whole and in harmony 

with one another, rather than being read in isolation. See, e.g., Katherine’s Bay, LLC v. Fagan, 

52 So. 3d 19, 28–30 (Fla. 1st DCA 2010) (“[U]nder the Plan, the entire Coastal Area is 

considered environmentally sensitive, and yet ‘[f]uture development’ of this environmentally 
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sensitive area is expected. Thus, when all the pertinent provisions of the Plan are considered in 

pari materia, the mere fact that an area has environmental limitations is not a basis to prohibit 

development as long as the development is carried out in accordance with the limitations 

provided by the Plan and the [zoning code].”). Because the Administration Commission has 

substantive jurisdiction over comprehensive planning, the Commission can reject the ALJ’s 

interpretations of CDMP provisions and instead provide substitute interpretations that, in the 

Commission’s expert judgment, are as or more reasonable. See § 120.57(l), Fla. Stat.  

II. The “Fairly Debatable” Standard and the Deference Owed to Local Policymakers 

 

The ultimate legal question here is whether the Plan Amendment is “in compliance.” To 

be in compliance, the Plan Amendment must be internally consistent with the CDMP, supported 

by data and analysis, and in compliance with the other statutory criteria in § 163.3184(1)(b), Fla. 

Stat., that Petitioners have invoked. Section 163.3184(5)(c)1. of the Florida Statutes mandates 

that the “plan amendment shall be determined to be in compliance if the local government’s 

determination of compliance is fairly debatable.”  

The “fairly debatable” standard applies to all aspects of the compliance analysis, 

including, for example, determinations of internal consistency and determinations as to whether 

the Plan Amendment is supported by data and analysis. See, e.g., The Sierra Club v. St. Johns 

County, No. 01-1852GM, 2002 WL 1592234, at *26–28 (Fla. Div. Admin. Hrgs. May 20, 2002).  

The “fairly debatable” standard derives from the separation of powers doctrine of judicial 

deference to the legislature. Kuvin v. Coral Gables, 62 So. 3d 625, 632–33 (Fla. 3d DCA 2010) 

(citation omitted). It is a “highly deferential” standard of review that “requir[es] approval of a 

planning action if reasonable persons could differ as to its propriety.” Martin County v. Yusem, 

690 So. 2d 1288, 1295 (Fla. 1997); see also Coastal Dev. of N. Fla. v. Jacksonville Beach, 788 
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So. 2d 204, 205 n.1 (Fla. 2001); Payne v. Miami, 52 So. 3d 707, 743 n.8 (Fla. 3d DCA 2010).  

If a legislative decision, such as the adoption of a plan amendment, is open to fair debate, 

then “the courts should not ordinarily substitute their judgment for that of the legislative body.” 

Dade County v. United Res., Inc., 374 So. 2d 1046, 1049–50 (Fla. 3d DCA 1979). Moreover, 

“[e]ven though there may be competent evidence and argument against the [decision], the 

[decision] need only be supported by competent substantial evidence to show that the matter was 

fairly debatable.” Marell v. Hardy, 450 So. 2d 1207, 1211 (Fla. 4th DCA 1984); see also United 

Res., 374 So. 2d at 1050 (citing Bessemer Props., Inc. v. Miami Shores Village, 110 So. 2d 87 

(Fla. 3d DCA 1959)). Thus, the fairly debatable standard directs courts to uphold a law if “it is 

fairly debatable whether the purpose of the law is legitimate and it is fairly debatable whether the 

methods adopted in the law serve that legitimate purpose” – in other words, “if reasonable people 

might disagree.” Membreno v. City of Hialeah, 188 So. 3d 13, 25–26 (Fla. 3d DCA 2016). 

EXCEPTIONS 

1. Paragraph 26 

 

The ALJ’s finding that the “Pennsuco wetlands are also designated as critical habitat for 

endangered species” is not supported by substantial competent evidence. Indeed, because 

“critical habitat” is a federal regulatory designation, this finding is also an erroneous conclusion 

of law. This unsupported finding ultimately forms the sole basis for the ALJ’s subsequent 

conclusion that the Plan Amendment is inconsistent with Policy CON-7A—a conclusion which, 

as explained below in the Exceptions to Paragraphs 83–85, is also legally erroneous.  

“Critical habitat” is a term of art and technical concept in the field of environmental 

regulation that is employed for the protection of endangered and threatened species. The 

Endangered Species Act of 1973 (“ESA”), 87 Stat. 884, as amended, 16 U.S.C. § 1531 et seq., 



 9  

OFFICE OF COUNTY ATTORNEY, MIAMI-DADE COUNTY  
TELEPHONE (305) 375-5151 

“directs the Secretaries of Commerce and the Interior to list threatened and endangered species 

and to designate their critical habitats.” Nat’l Ass’n of Home Builders v. Defenders of Wildlife, 

551 U.S. 644, 651 (2007) (citing 16 U.S.C. § 1533). To designate a “critical habitat” for a 

species, the federal government must not only consider geographical areas with physical or 

biological features essential to the conservation of the species, but also conduct a cost-benefit 

analysis whether the benefits of a “critical habitat” designation would outweigh economic and 

other impacts caused by the designation. Weyerhaeuser Co. v. U.S. Fish & Wildlife Serv., 139 S. 

Ct. 361, 365 (2018) (citing 16 U.S.C. §§ 1532(5)(A), 1533(a)(3)(A)(i), 1533(b)(2)).  

A “critical habitat” designation is a formal governmental determination and is not up for 

debate; designating critical habitat entails a publication in the Federal Register explicitly stating 

so. See 16 U.S.C. § 1533(c)(1) (“The Secretary of the Interior shall publish in the Federal 

Register a list of all species determined by him or the Secretary of Commerce to be endangered 

species and a list of all species determined by him or the Secretary of Commerce to be threatened 

species. Each list shall . . . specify with respect to each such species over what portion of its 

range it is endangered or threatened, and specify any critical habitat within such range.”). In 

addition, not all species’ habitats constitute “critical habitat”: the ESA distinguishes between the 

entire range of a species and the “critical habitat within such range.” Id. (“Each list shall . . . 

specify with respect to each such species over what portion of its range it is endangered or 

threatened, and specify any critical habitat within such range.”); Weyerhaeuser, 139 S. Ct. at 

368–69 (“[T]he statutory definition of ‘critical habitat’ . . . . is no baseline definition of habitat—

it identifies only certain areas that are indispensable to the conservation of the endangered 

species. The definition allows the Secretary to identify the subset of habitat that is critical, but 

leaves the larger category of habitat undefined.”).  
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No competent substantial evidence supports the ALJ’s finding that the Pennsuco 

wetlands are designated as “critical habitat.” In fact, the competent substantial evidence shows 

only the contrary. Specifically, the County’s wetlands expert, Michael Spinelli, testified that the 

fish and wildlife services have not designated that area as critical habitat.2 [Tr. vol. 9, 1360:15–

1360:19]. Analysis conducted by MDX’s consultant Stantec Consulting Services, Inc. separately 

confirmed that the new corridor would not pass through critical habitat. [MDC Ex. 44 at 87 

(“No critical habitat for any plant or wildlife species are located within or adjacent to the 

proposed Corridor Alternatives for the SR 836 extension.”)].  

Pointedly, Petitioners failed to introduce any federal document, let alone one from the 

Federal Register, showing the Pennsuco wetlands or any other land over which the new corridor 

would pass having been designated “critical habitat.” And that’s because, as the County’s 

evidence shows, the federal government has not made such a designation.3  

Furthermore, Petitioners’ evidence on this issue is either consistent with the County’s 

evidence or is incompetent. Tropical Exhibit 133 is a series of Stantec-produced maps that show 

the following in relation to the roadway project: (1) active colonies and core foraging areas 

(“CFAs”) for the wood stork; (2) the consultation area for the Everglades snail kite; (3) primary 

and secondary habitat zones for the Florida panther; and (4) the focal area and the consultation 

area for the Florida bonneted bat. [Tropical Ex. 133]. Not one of those maps indicates “critical 

                                                 

2 Federal law requires the Fish and Wildlife Service and the National Marine Fisheries Service to 

administer the ESA on behalf of the Secretaries of the Interior and Commerce. Nat’l Ass’n of 

Home Builders, 551 U.S. at 651 (citing 50 CFR §§ 17.11, 222.101(a), 223.102, 402.01(b)). 
3 Nor has this changed since the close of the evidence in this proceeding. More recent data 

(although not properly part of the record) shows that no such designation has been made. See 

U.S. Fish & Wildlife Service GIS Map of Critical Habitat for Threatened and Endangered 

Species, 

https://fws.maps.arcgis.com/home/webmap/viewer.html?webmap=9d8de5e265ad4fe09893cf75b

8dbfb77; U.S. Fish & Wildlife Service Threatened & Endangered Species Active Critical Habitat 

Report, https://ecos.fws.gov/ecp/report/table/critical-habitat.html.  

https://fws.maps.arcgis.com/home/webmap/viewer.html?webmap=9d8de5e265ad4fe09893cf75b8dbfb77
https://fws.maps.arcgis.com/home/webmap/viewer.html?webmap=9d8de5e265ad4fe09893cf75b8dbfb77
https://ecos.fws.gov/ecp/report/table/critical-habitat.html
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habitat” for any species. Indeed, those maps were part of the PD&E study that ultimately 

concluded that, while the roadway project area contained consultation areas and other habitat 

zones, “[n]o critical habitat for any plant or wildlife species are located within or adjacent to the 

proposed Corridor Alternatives for the SR 836 extension.” [MDC Ex. 44 at 87]. That Tropical’s 

counsel falsely described Tropical Exhibit 133 as “summaries from Stantec of critical habitat for 

the species that were just identified” [Tr. vol. 1, 220:20–220:22], cannot change the content of 

the evidence itself, which shows nothing of the kind. Tropical Exhibit 133 therefore cannot 

support a finding that the Pennsuco wetlands are designated as critical habitat.  

The only other record material addressing critical habitat is the incompetent testimony of 

Dr. Francisco Barros. Dr. Barros is a dentist who also serves as Tropical’s president. [Id. at 

213:2–213:14]. Tropical called Dr. Barros as a fact witness to testify as to Tropical’s standing to 

bring this lawsuit. [Id. at 8:8–8:13, 56:19–56:22; see generally id. at 212:20–223:18]. Dr. 

Barros was never disclosed, proffered, or accepted as an expert witness in any subject matter in 

this proceeding. [See Jt. Pre-hr’g Stip. at 6 (specifying Tropical’s expert witnesses)]. But that 

did not stop Tropical’s counsel from attempting to elicit expert opinion testimony from him on 

critical habitat. During Dr. Barros’s standing testimony, Tropical’s counsel elicited testimony 

that Tropical Exhibit 133 “reflect[s] areas that are designated a critical habitat for [certain] 

species.” [Tr. vol. 1, 222:2–222:21]. The County objected to Dr. Barros’s testimony, and the 

ALJ sustained the objection. [Id. at 222:22–223:2]. Tropical’s counsel then attempted to elicit an 

opinion from Dr. Barros as to whether Tropical Exhibit 133 showed critical habitat. [Id. at 

223:4–223:5 (“Have you review[ed] those [maps] for purposes of forming your opinion 

about whether this area has critical habitat?”)]. The ALJ also properly rejected that 

testimony, ruling that because Dr. Barros was not an expert witness, he could not give an 
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opinion. [Id. at 223:6–223:12].4  

In sum, no law or evidence shows that the Pennsuco wetlands are designated critical 

habitat. To the contrary, the evidence shows only that the new corridor does not pass through 

critical habitat. The ALJ’s finding is thus not supported by substantial competent evidence.  

Paragraph 26 therefore must be amended as follows:5 

26. The Pennsuco wetlands are also designated as critical habitat for 

endangered species, including the wood stork, the Florida bonneted bat, the 

Everglades snail kite, and the Florida Panther. The new corridor does not 

pass through critical habitat.  

 

2. Paragraphs 37–40 

 

In Paragraphs 37–40, the ALJ purports to explain Component U of CERP, but these 

findings are not supported by substantial competent evidence. Indeed, they are belied by the 

August 10, 2018 letter that the South Florida Water Management District (the “District”) sent to 

the County with the District’s official comments on the Plan Amendment as it was transmitted 

for agency review. The ALJ admitted this letter as Miami-Dade County Exhibit 7, all parties 

stipulated to its admission, and no party objected to it. [Tr. vol. 1, 26:3–27:12]. Accordingly, 

                                                 

4 While earlier describing the “concerns that animate the goals of Tropical Audubon,” Dr. Barros 

had also testified that the Pennsuco Wetlands “include[]” critical habitat for certain endangered 

species. [Tr. vol. 1, 216:20–217:5]. Based on the ALJ’s subsequent ruling about the permissible 

scope of Dr. Barros’s testimony, his testimony is inadmissible to support this finding. But even 

on its own terms, Dr. Barros’s testimony describes the Pennsuco Wetlands generally, not the 

specific area the new corridor traverses. The Pennsuco Wetlands cover a substantial land area, 

and the new corridor passes through only the very edge of the southeast portion. [Compare 

MDC Ex. 49 at 545 (map of Pennsuco wetlands) with Recommended Order at 9 (Figure 1, 

showing the route of the new corridor)]. Dr. Barros’s general description is thus incompetent 

to establish that the new corridor itself runs through any critical habitat. And it is in any event 

incompetent to establish as fact a matter that is ultimately a legal designation issued by the 

federal government. 
5 Proposed deletions from the Recommended Order are denoted in Bold, Strikethrough font. 

Proposed insertions are denoted in Bold, Underline font. 



 13  

OFFICE OF COUNTY ATTORNEY, MIAMI-DADE COUNTY  
TELEPHONE (305) 375-5151 

this evidence was admitted for all purposes, including for the truth of the matter asserted.6  

Paragraphs 37–40 describe the original version of CERP Component U, the “Bird Drive 

Recharge Area (BDRA)” project intended for the Bird Drive Basin, which was a broad water 

storage project throughout the Bird Drive Basin. But Paragraphs 37–40 omit material facts set 

forth in the District’s letter: the original BDRA project was “deemed not feasible . . . due to the 

highly transmissive project site and possible flooding impacts to urban areas,” [MDC Ex. 7, 

Attach. 1 at 2]; and the District instead intends to construct Component U as a conveyance 

canal, referred to as the “BDRA Conveyance Concept,” [id.]. The BDRA Conveyance Concept 

is the CERP project against which the District reviewed the Plan Amendment. It entails: a new 

canal along the east side of Krome Avenue from the C-4 Canal south to the C-1W Canal; a new 

gated structure at the intersection of the new canal and C-1W Canal; and a half-mile buffer area 

to facilitate water conveyance. It does not entail broad water storage. [Id.]   

The omission of this evidence renders the ALJ’s findings unsupported by substantial 

competent evidence, because the findings describe a project that the record shows the District is 

not, in fact, undertaking. And this omission is material, because inclusion of the evidence 

demonstrates that the new corridor’s mere passage through the Bird Drive Basin does not render 

it inconsistent with CERP. Rather, what matters for purposes of consistency with CERP is how 

the new corridor is configured in relation to the proposed conveyance canal at the far west end of 

the Bird Drive Basin.  

Therefore, Paragraphs 37–40 must be amended as follows: 

37. Component U is was originally envisioned as both a surface water storage 

                                                 

6 As explained below in the Exceptions to Paragraph 102, Footnote 9 and Paragraph 104, 

Footnote 10, the ALJ improperly refers to this evidence as “hearsay.” But as explained above, no 

party lodged such an objection against the District’s comment letter. 
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and treatment area, to assist in regulation of water flowing to both the Everglades 

and the urban areas from the conservation areas to the north and north east. It was 

is related to a larger project to reroute water flowing through the L31 canal, west 

of Krome Avenue, to the east side of the Bird Drive Basin and eventually into the 

Bird Drive Canal, utilizing the large, undeveloped basin for storage and treatment, 

as well as flood control. Additionally, Component U would have provided 

provide an aquifer recharge function while storing excess water, which would 

benefit the West Wellfield lying due south.  

 

38. Because of its location relative to several other CERP projects, the Bird Drive 

Basin plays a critical strategic role in the overall plan for restoration of the 

southern Everglades. The water quality, conveyance, and storage objectives it is 

required to meet, along with its flood-attenuation objectives, are relied upon as 

part of the planning and operation of the other CERP projects in the region to 

restore the hydrology of the state-owned Water Conservation Areas, Everglades 

National Park and Florida Bay, and Biscayne Bay. The Bird Drive Basin project 

is was originally intended to be a necessary flow way for restored water levels 

along the eastern edge of the Everglades, necessary to prevent the flow of too 

much water through the more central portions of the Everglades, which results in 

drowning out native plant and animal species.  

 

39. Among the original goals of the project was is to recharge groundwater and 

drinking water supplies, and to buffer developed areas in the County from 

flooding that would result from the higher restored water levels into Everglades 

National Park.  

 

40. The Bird Drive Recharge project is important to the County as a seepage 

management project to ensure that restoration of water levels does not affect 

County landowners and to provide the County with water supply to nearby 

wellfields. Component U was originally intended to be a broad water storage 

area in the Bird Drive Basin, referred to as the “Bird Drive Recharge Area” 

project. But as the District explained in its comments on the Plan 

Amendment, the District, the Army Corps of Engineers, and the Department 

of Interior as the CERP Project Delivery Team subsequently “deemed [this 

original version of the BDRA project] not feasible . . . due to the highly 

transmissive project site and possible flooding impacts to urban areas.” The 

District further explained that it instead intends to construct Component U 

as a conveyance canal, referred to as the “BDRA Conveyance Concept,” 

which entails a new canal along the east side of Krome Avenue from the C-4 

Canal south to the C-1W Canal; a new gated structure at the intersection of 
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the new canal and C-1W Canal; and a half-mile buffer area to facilitate 

water conveyance. 

 

3. Paragraph 46 

 

Although contained within the section labeled “Findings of Fact,” Paragraph 46 (and, 

later, Paragraphs 48–51) largely interprets existing CDMP provisions. As such, it is a conclusion 

of law, see Willis, 41 So. 3d at 278–79, and must be reviewed as such regardless of the label, see 

Battaglia Props., 629 So. 2d at 168.  

The ALJ committed significant legal error in Paragraph 46 (and Paragraphs 48–51, 201, 

205, and 206) by failing to apply the CDMP’s distinction between “uses” and “development,” 

particularly urban development, on the one hand, and public “infrastructure,” also referred to as 

“facilities and services,” on the other. The ALJ arrived at this erroneous interpretation by reading 

a select few CDMP provisions in isolation and ignoring others, thereby failing to interpret the 

CDMP in pari materia—a further legal error, see Katherine’s Bay, 52 So. 3d at 28–30.  

When read properly, it becomes apparent that the CDMP prohibits urban development 

outside the Urban Development Boundary (“UDB”) but does not prohibit infrastructure, 

facilities, and services outside the UDB to serve the urbanized area, as long as that infrastructure 

does not itself generate urban development outside the UDB. The CDMP’s treatment of urban 

development is clear: “The Urban Development Boundary (UDB) is included on the LUP map to 

distinguish the area where urban development may occur through the year 2020 from areas 

where it should not occur.” (CDMP at I-60). But the CDMP’s treatment of infrastructure, 

facilities, and services is more nuanced: the CDMP prioritizes infrastructure that serves areas 

within the UDB, but while the CDMP prefers that the infrastructure be located within the UDB, 

it still allows the infrastructure to be located outside the UDB.  

The CDMP recognizes that the main purpose of providing or improving urban 
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infrastructure, facilities, and services is to accommodate development within the UDB. 

Specifically, “[t]he CDMP seeks to facilitate the necessary service improvements within the 

UDB to accommodate the land uses indicated on the LUP map within the year 2020 time frame”; 

it follows that “public expenditures for urban service and infrastructure improvements shall be 

focused on the area within the UDB.” (Id. at I-61). Thus, the CDMP expresses a preference that 

infrastructure improvements serve areas within the UDB. (Id. at I-78 (“The 2020 and 2030 Land 

Use Plan map identifies the areas that will be urbanized within those time frames. As indicated 

throughout this Plan, these are the areas of the County where resources should be directed for the 

construction and maintenance of urban infrastructure and provision of services.”). Policy LU-2B 

expressly states that “[p]riority in the provision of services and facilities and the allocation of 

financial resources for services and facilities in Miami-Dade County shall be given” to areas 

within the UDB. (Id. at I-5). Policies TC-4C and CIE-5A provide similarly. (Id. at II-15, IX-10).  

As for where urban infrastructure may be located, the UDB expresses the preference that 

“urban infrastructure is discouraged outside the UDB.” (Id. at I-61). In this context, the word 

“discourage” means “to hinder by disfavoring.” Discourage, Merriam-Webster.com, 

https://www.merriam-webster.com/dictionary/discourage (last visited May 30, 2020). But for 

something to be disfavored does not mean it is prohibited.  

In Paragraph 46 (and again in 48–51), the ALJ ignored the plain meaning of the term 

“discouraged” and instead misread it to mean “prohibited.” That is legal error. The word 

“prohibit” means “to forbid by authority” or “to prevent from doing something.” Prohibit, 

Merriam-Webster.com, https://www.merriam-webster.com/dictionary/prohibit (last visited May 

30, 2020). To prohibit urban infrastructure outside the UDB is to categorically not allow it, but 

the CDMP instead “discourage[s]” urban infrastructure outside the UDB.  
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A comprehensive reading of the CDMP confirms that the CDMP expressly allows for the 

construction of urban infrastructure, facilities, and services outside the UDB. The prime 

example—and the one that is directly on point here—is Policy TC-6C, which provides, “[i]f no 

feasible alternative exists, needed transportation facilities may traverse environmental protection 

or conservation areas, however such access should be limited and design techniques should be 

used to minimize the negative impact upon the natural systems.” (CDMP at II-17). Almost all 

environmental protection areas in the CDMP are located outside the UDB (see id. at I-72 

(Environmental Protection Subareas Map))7, and Policy TC-6C expressly provides that 

“transportation facilities may traverse” these areas under certain conditions. Accordingly, while 

the CDMP “discourages” infrastructure outside the UDB, it expressly allows for it.  

Indeed, Petitioners’ expert Mr. Hawkins agreed that the Plan Amendment complies with 

Policy TC-6C. [Tr. vol 1, 206:16–207:5]. Yet in paragraph 47, the ALJ quoted only a portion of 

his testimony – testimony that had failed to acknowledge this policy.  

Other provisions that confirm that the CDMP allows infrastructure, facilities, and 

services to be constructed outside the UDB are those relating to planning for future urban 

development. The County’s Urban Expansion Area (“UEA”) is “the area where current 

projections indicate that further urban development beyond the 2020 UDB is likely to be 

warranted some time between the year 2020 and 2030.” (CDMP at I-61). The UEA is, by 

definition, outside the UDB. According to the CDMP, “[u]rban infrastructure and services 

should be planned for eventual extension into the UEA, sometime between the years 2020 and 

2030.” (Id. (emphasis added)). Thus, the CDMP expressly contemplates the planning of urban 

infrastructure within the UEA. (See also id. at I-79 (“The 2030 Urban Expansion Area is 

                                                 

7 The few environmental protection areas located within the UDB are small, discrete, scattered 

pockets of coastal wetlands and hammocks located on the coast. (CDMP at I-72).  
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projected for development by the year 2030 contingent upon those areas being brought into the 

UDB by plan amendment; therefore, facilities may be planned for provision to those areas during 

the long term.”); id. at I-78 (“prudent long-term planning for infrastructure may need to 

anticipate locations for possible future extension”)).  

While the Plan Amendment addresses only the needs of current urban development, and 

is expressly designed not to stimulate or support any future development, the CDMP does not 

categorically prohibit infrastructure outside the UDB. In fact, the CDMP further permits the 

County to plan for road infrastructure outside both the UDB and the UEA. While the CDMP 

provides that “the planning, design, programming and financing of infrastructure shall be 

focused on the area within the UDB and UEA,” the CDMP expressly provides that “[r]eservation 

of corridors and right-of-way outside of the 2020 UDB and 2030 UEA is not precluded by the 

adoption of this Plan,” because it “may be necessary to ensure that a strategic grid pattern and 

supplemental corridors are available for future highway, transit or other infrastructure.” (Id. at I-

79 (emphasis added)). That is exactly what the Plan Amendment does here: it is “focused on the 

area within the UDB” because it addresses only the transportation needs of the urbanized area 

and, as the ALJ correctly acknowledged in Paragraphs 52–62, it is expressly designed not to 

stimulate or support development outside the UDB—not even within the UEA.  

Yet another CDMP policy demonstrating that infrastructure is not prohibited outside the 

UDB provides, “the construction of new roads, or the extension, widening and paving of existing 

arterial or collector roadways to serve areas outside the UDB at public expense will be permitted 

only if such roadways are shown on the LUP map and in the Transportation Element.” (CDMP at 

I-61). While this provision is inapposite to the Plan Amendment, which does not serve areas 

outside the UDB, it further shows the CDMP does not prohibit infrastructure outside the UDB.  
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The only way to arrive at the ALJ’s erroneous interpretation that infrastructure is 

prohibited outside the UDB is to ignore all of the above provisions and to instead fixate on the 

following two sentences in isolation: “Given the fundamental influences of infrastructure and 

service availability on land markets and development activities, the CDMP has since its 

inception provided that the UDB serve as an envelope within which public expenditures for 

urban infrastructure will be confined. In this regard the UDB serves as an urban services 

boundary in addition to a land use boundary.” (Id. at I-74). Yet in doing so, the ALJ violated the 

fundamental interpretive canon requiring “all provisions on related subjects [to] be read in pari 

materia and harmonized so that each is given effect.” Katherine’s Bay, LLC, 52 So. 3d at 28.  

When the two sentences the ALJ focused on are read in conjunction with the above-

discussed provisions relating to infrastructure outside the UDB, the only reasonable 

interpretation is this: while the CDMP favors infrastructure located within the UDB, 

infrastructure can still be located outside the UDB when the infrastructure serves areas within the 

UDB and otherwise complies with other provisions of the CDMP. In sum, the CDMP focuses on 

the purpose (rather than the location) of infrastructure and prioritizes infrastructure that serves 

the existing urbanized area within the UDB. Contrary to the ALJ’s interpretation, the CDMP 

allows infrastructure outside the UDB when the infrastructure is designed to serve areas within 

the UDB. The ALJ’s interpretation to the contrary was legal error.  

Paragraph 46 therefore must be amended as follows: 

46. The Plan provides that the UDB distinguishes “the area where urban 

development may occur through the year 2020 from areas where it should not 

occur.” Translating this concept to infrastructure investment, the Plan 

provides that “public expenditures for urban service and infrastructure 

improvements shall be focused on the area within the UDB, and urban 

infrastructure is discouraged outside the UDB.” (emphasis added). The Plan 

further provides, “Critical in achieving the desired pattern of development is 
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adherence to the 2020 UDB and 2030 UEA boundary,” and that “since its 

inception [the Plan] has provided that the UDB serve as an envelope within 

which public expenditures for urban infrastructure will be confined.” The 

Plan “seeks to facilitate the necessary service improvements within the UDB 

to accommodate the land uses indicated on the LUP map within the year 

2020 time frame”; accordingly, “public expenditures for urban service and 

infrastructure improvements shall be focused on the area within the UDB.”  

In other words, the CDMP expresses a preference that infrastructure 

improvements serve areas within the UDB. As for where that urban 

infrastructure may be located, the CDMP expresses the preference that 

“urban infrastructure is discouraged outside the UDB.” But that does not 

mean that urban infrastructure that serves areas within the UDB can never 

be located outside the UDB. Indeed, numerous other provisions of the 

CDMP, such as Policy TC-6C, acknowledge that urban infrastructure can be 

located outside the UDB. The CDMP does state that the UDB should “serve 

as an envelope within which public expenditures for urban infrastructure 

will be confined” and “as an urban services boundary in addition to a land 

use boundary,” but those provisions cannot be read in isolation. The CDMP 

also provides that “[r]eservation of corridors and right-of-way outside of the 

2020 UDB and 2030 UEA is not precluded by the adoption of this Plan,” 

because it “may be necessary to ensure that a strategic grid pattern and 

supplemental corridors are available for future highway, transit or other 

infrastructure.” Construing as a whole the CDMP provisions relating to 

urban infrastructure, the CDMP focuses on the purpose (rather than the 

location) of infrastructure and prioritizes infrastructure that serves the 

existing urbanized area within the UDB. Contrary to Petitioners’ contention, 

the CDMP does not categorically prohibit that urban infrastructure from 

being located outside the UDB. And while the CDMP favors infrastructure 

within the UDB, it allows urban infrastructure outside the UDB when the 

infrastructure is designed to serve areas within the UDB. 

 

4. Paragraph 48 

 

As explained above in the Exception to Paragraph 46, the ALJ committed fundamental 

legal error by failing to read the CDMP in pari materia, misinterpreting CDMP provisions 

relating to infrastructure, and ignoring others that required consideration. In Paragraph 48, the 

ALJ compounded the fundamental legal error with the unsupported finding that “[t]he County 

offered little response” to the question of where infrastructure may be located and that the 
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County failed to address “anything regarding public expenditures for urban infrastructure.” 

Paragraph 48 ignores material, on-point testimony from the County’s expert, Mark Woerner, on 

this very subject. As such, Paragraph 48 is not supported by substantial competent evidence. 

The trial transcript belies Paragraph 46. In an extended discussion about CDMP policies 

that the Plan Amendment affirmatively furthers, Mr. Woerner testified at length about the CDMP 

provisions governing the purpose and location of infrastructure, and particularly its allowances to 

expend public resources on transportation infrastructure outside the UDB – provisions that are 

set forth in more detail in the Exception to Paragraph 46. While the ALJ cites only an exchange 

found on page 121 of the relevant transcript volume, the extensive discussion on expenditures on 

transportation infrastructure in fact began almost 80 pages prior. [See Tr. vol. 11, 47:17–49:4 

(discussing Policies LU-2B, TC-4C, CIE-5A), 53:2–57:15 (discussing provisions relating to 

infrastructure outside the UDB that serves areas within the UDB), 98:23–99:8 (explaining 

that the new corridor is not a land use; rather, it is a facility and it is infrastructure), 

121:8–121:18 (referring to prior testimony regarding urban infrastructure)].  

Of particular note is Mr. Woerner’s explanation of the CDMP interpretive text allowing 

for the “[r]eservation of corridors and right-of-way outside of the 2020 UDB and 2030 UEA” 

while also “focus[sing]” “the planning, design, programming and financing of infrastructure . . . 

on the area within the UDB and UEA.” [CDMP at I-79]. As Mr. Woerner explained: 

[T]hat part of the paragraph, which would seem like a contradiction, is 

really providing flexibility to the board, to the commission, to still be able to 

weigh different decisions and factors that they have to come to grips with. So it’s 

similar to the LU-2B that ranks the priority of where you’re going to prioritize 

infrastructure. 

This talks about the planning design and programming and financing of 

infrastructure shall be focused on the area wherein the UDB and the UEA. Until 

the needs of these areas have been satisfactorily met, financial resources should 

not be diverted to nonurban areas. 

Again, in terms of the particular amendment that was before the 
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commission and this was a facility, although outside the UDB, is serving the 

needs of those residents inside the UDB. That need increased mobility. 

So I don’t think there is a contradiction here. I think it tells you in the first 

part of the paragraph that you should look outside, that you can reserve, that you 

should be able to consider that between 2020 and 2030. This is a facility that will 

not be built before 2020. It may be built between [2020 and] 2030. And there is a 

plan update coming up that may extend these plan horizons again, who knows. 

But I just think it’s important to note that this is a provision in the plan that 

does not eliminate the possibility that the board can ever look at corridors outside 

the UDB and the UEA. 

 

[Tr. vol. 11, 55:7-56:15].  

Moreover, subsequent to the exchange that the ALJ cited, Mr. Woerner gave additional 

testimony about the Plan Amendment’s consistency with Policy TC-6C. As to that issue, he 

opined that it “would [not] have been feasible” to construct the expressway “within the built 

environment” because “it is so developed, it would be difficult to evaluate and to construct 

another facility without displacing homes, businesses, and the like.” [Id. 123:19–125:12].  

Paragraph 48 therefore must be amended as follows: 

48. The County offered little response to this allegation. In a series of 

leading questions on direct examination, Mr. Woerner was asked whether 

the Plan Amendment is inconsistent with policy language that begins, “Given 

the fundamental influences of infrastructure and service availability on land 

markets and development activities …” Mr. Woerner gave a conclusory “no” 

answer, to which Mr. Kerbel asked, “And is that for the reasons you’ve 

already addressed?” Mr. Woerner agreed. However, none of the prior 

questions addressed anything regarding public expenditures for urban 

infrastructure. The County’s witness, Mr. Woerner, testified at length about 

the various CDMP provisions governing infrastructure and how those 

provisions allow infrastructure that serves areas within the UDB to be 

located outside the UDB.  

 

 

5. Paragraph 49 

 

As explained above in the Exceptions to Paragraphs 46 and 48, the CDMP allows urban 

infrastructure outside the UDB when the infrastructure is designed to serve areas within the 
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UDB. The ALJ therefore committed legal error in ruling to the contrary in Paragraph 49.  

Additionally, Paragraph 49 refers to the new corridor as “development,” but that 

interpretation is legally erroneous. As further explained below in the Exceptions to Paragraphs 

50, 201, 205, and 206, roadways are not “development” under either the CDMP or the definition 

provided in the Florida Statutes. The ALJ further erred in treating the statutory definition of 

“development” as dispositive here. Because the issue is whether the Plan Amendment is 

internally consistent with the CDMP, what matters is how the CDMP defines “development.” As 

further explained below, the CDMP does not treat roadways as “development”; rather, the 

CDMP draws a clear distinction between “uses” and “development” on the one hand, and 

“services and facilities,” or “infrastructure,” on the other. (See, e.g., CDMP at I-60 

(“Development orders permitting urban development will generally be approved within the UDB 

at some time through the year 2020 provided that level-of-service standards for necessary public 

facilities will be met.”); id. at I-77 (providing that “uses” may not be approved where they would 

“caus[e] an undue burden on transportation facilities including roadways and mass transit”)). 

Moreover, as explained in the Exceptions to Paragraphs 201, 205, and 206, the new corridor is 

exempt from the statutory definition of “development” as well.  

The ALJ’s reference in Paragraph 49 to the new corridor as “development” is a 

fundamental legal error that misconstrues and omits material CDMP provisions and misinterprets 

the applicable statute. Paragraph 49 therefore must be amended as follows: 

49. The Plan Amendment proposes development construction of urban 

infrastructure outside the UDB, and thus, outside of the envelope within which 

the Plan dictates public expenditures for urban infrastructure “will be 

confined,” in contravention of the Plan’s direction that adherence with the 

UDB/UEA construct is “critical” to achieve the desired pattern of 

development for the County. but this infrastructure will only serve areas 

within the UDB. The Plan Amendment therefore is not inconsistent with the 
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provisions of the CDMP governing the location of urban infrastructure.  

 

6. Paragraph 50 

 

As further explained above in the Exception to Paragraph 49 and below with respect to 

Paragraphs 201, 205, and 206, roadways are not “development” under either the CDMP or the 

definition provided in the Florida Statutes. The ALJ’s finding in Paragraph 50 that the new 

corridor is “development” is a fundamental legal error that infects many of the ALJ’s 

conclusions about internal inconsistency. Paragraph 50 therefore must be amended as follows: 

50. The County contends that the new corridor is not “development,” a 

position which is untenable correct under both the CDMP and the Florida 

Statutes and is addressed in the Conclusions of Law. 

 

7. Paragraph 51 

 

As explained in the Exceptions to Paragraphs 46, 48, 49, and 50 above, the ALJ 

committed legal error in ruling that the Plan Amendment is inconsistent with the CDMP 

provisions governing urban infrastructure and the UDB.  

Paragraph 51 therefore must be amended as follows: 

51. Petitioners failed to prove proved the Plan Amendment is inconsistent 

with the unnumbered policy statements in paragraph 46 appearing on pages I-60, 

I-61, and I-74 of the Plan. 

 

8. Paragraph 73 

 

In Paragraph 73, the ALJ’s findings summarizing the testimony of the County’s wellfield 

expert, Wilbur Mayorga, regarding Policy CON-3B are not supported by substantial competent 

evidence because the ALJ fundamentally mischaracterized his testimony. Furthermore, this 

mischaracterization of the evidence was in service of the ALJ’s fundamentally wrong legal 

conclusion in Paragraphs 75–76 that CON-3B’s requirement to “protect[] and enhance[]” “[t]he 

water management systems that recharge regional wellfields” means that the County must assure 
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zero risk of contamination to a wellfield, rather than mitigating risk. The ALJ’s interpretation is 

absurd because it would render existing roadways and mass transit infrastructure, and planned 

mass transit infrastructure, inconsistent with the CDMP.    

In Miami-Dade County, a wellfield protection area is a designated area from which 

production wells extract groundwater from the Biscayne Aquifer to supply the County’s drinking 

water utility. [Tr. vol. 10, 1457:6–23]. The County’s wellfield protection areas are delineated in 

the CDMP. [CDMP at I-84]. As the CDMP shows, most wellfields are located within the UDB, 

although the West Wellfield, through which the new corridor would pass,8 is located partially 

within the UDB and partially outside the UDB. [See id.]. Within the wellfield protection areas 

are several smaller, concentric zones. Four of those zones, referred to as “travel-time contours,” 

were designed based on modeling that determined the amount of time it would take a non-

reactive particle to travel, through groundwater, from that contour to the production wells, which 

are located in the inner-most zone of the wellfield. Those four zones are the 10-day, 30-day, 100-

day, and 210-day travel-time contours, as depicted in Miami-Dade County Exhibit 99. [Tr. vol. 

10, 1463:7–1465:11; MDC Ex. 99]. The outer boundary of a wellfield protection area is the 

maximum geographic extent from which production wells will extract groundwater. [Tr. vol. 10, 

1462:9–1462:11]. Different wellfield protection regulations apply within the different travel-

time contours. [Id. 1461:22–1462:5, 1466:2–1466:9]. The CDMP directs that “[t]he County’s 

wellfield protection regulations . . . must be consulted when applying or interpreting the Land 

Use Plan map as it relates to wellfield protection areas.” [CDMP at I-78].  

                                                 

8 A majority of the new corridor runs through the County’s West Wellfield Interim protection 

area. Between SW 26 St. and SW 80 St., the extension runs through the 30-day and 100-day 

travel-time contours of the wellfield. [Joint Pre-Hearing Stipulation 11 ¶ 10]. The alignment 

does not run through the Northwest Wellfield or any other wellfield. [Tr. vol. 10, 1488:3–8; 

MDC Ex. 99].  



 26  

OFFICE OF COUNTY ATTORNEY, MIAMI-DADE COUNTY  
TELEPHONE (305) 375-5151 

Policy CON-3B provides that “[t]he water management systems that recharge regional 

wellfields shall be protected and enhanced.” [Id. at IV-5]. The County’s expert, Mr. Mayorga, 

explained that the term “water management systems” refers to the extensive system that manages 

the flow of freshwater from Lake Okeechobee to the various water conservation areas, water 

conveyance areas, canal systems, water control structures, gates, and levees throughout South 

Florida. [Tr. vol. 10, 1493:14–1493:22]. Petitioners’ expert, Dr. McVoy, opined that “water 

management systems” also includes wetlands such as the Bird Drive Basin. [Tr. vol. 3, 451:7–

451:10]. In Paragraphs 68–69, the ALJ found these definitions “not in conflict.”  

Both experts further testified regarding Policy CON-3B’s directive that “[t]he water 

management systems that recharge regional wellfields shall be protected and enhanced.” The 

ALJ correctly found that both experts, when posed with the question of whether the Plan 

Amendment would threaten these water management systems, “preferred to answer the question 

based on the degree of risk created.”  

But the ALJ incorrectly found that “Mr. Mayorga opined that removing all uses within 

the wellfield is the only way to achieve zero risk.” This finding is not supported by substantial 

competent evidence because Mr. Mayorga never opined that “zero risk” was ever achievable. 

Rather, Mr. Mayorga opined that, even if all uses and all roads were to be removed from a 

wellfield, so that you had a “pristine” wellfield “[u]nder ideal conditions,” you would get as 

“close to zero risk as you can,” but you still would not achieve zero risk. [Tr. vol. 10, 1494:13–

1494:20].  

The ALJ’s mischaracterization of Mr. Mayorga’s testimony is material and prejudicial 

because, in Paragraphs 73–76, the ALJ misinterpreted Policy CON-3B as imposing a “zero risk” 

standard for wellfield protection. But neither Policy CON-3B nor the CDMP’s other wellfield 
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provisions impose such a standard.  

This and other testimony by Mr. Mayorga, along with the CDMP itself, establishes that 

the CDMP takes a mitigated-risk approach to wellfield protection—not, as the ALJ erroneously 

interpreted it, a zero-risk approach. As the ALJ correctly noted in Paragraph 73, Mr. Mayorga 

testified that any road poses an inherent risk of contaminating a wellfield. And yet, as the 

CDMP’s adopted maps make clear, the County’s wellfields are literally covered with highways 

and other roads. For example, State Road 874 passes through the 10-day travel-time contour for 

the Alexander Orr Wellfield, and State Road 878 passes through its 100-day travel-time contour. 

Similarly, Okeechobee Rd. passes through the 10-day travel-time contour of the Hialeah Preston 

Wellfield. Krome Avenue, which is a major 4-lane roadway, passes just west of the 10-day 

travel-time contour of the West Wellfield, the very wellfield over which Petitioners raise the 

specter of contamination in this case. The West Wellfield is traversed by secondary roads as 

well. [Id. 1473:16–1474:10, 1476:4–14, 1476:25–1477:19; MDC Ex. 99].   

In addition to roadways, existing mass transit lines and planned SMART Plan corridors 

pass through wellfields. [Tr. vol. 12, 1916:22–1917:7; Tropical Ex. 15; MDC Ex. 99]. Indeed, 

the SMART Plan’s Kendall Corridor is planned to traverse the West Wellfield. [Compare 

Tropical Ex. 15 with MDC Ex. 99]. Yet, under the ALJ’s interpretation of the CDMP’s 

wellfield protection policies, existing and planned mass transit infrastructure would be internally 

inconsistent with the CDMP – even in the face of the very policies calling for the County to 

promote mass transit that, ironically, the ALJ relies on to find additional inconsistencies (see 

Exceptions to Paragraphs 189–90, infra). That is the type of absurd legal interpretation that 

courts are charged with avoiding. Tampa-Hillsborough County Expressway Auth. v. K.E. Morris 

Alignment Serv., Inc., 444 So. 2d 926, 929 (Fla. 1983) (“When a statute is susceptible of and in 
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need of interpretation or construction, it is axiomatic that courts should endeavor to avoid giving 

it an interpretation that will lead to an absurd result.”).  

Despite the fact that any road poses an inherent risk of contaminating a wellfield, the 

CDMP allows roads to traverse wellfields – even the West Wellfield – because the County’s 

wellfield protection policies and regulations mitigate that risk.9 Mr. Mayorga testified at length 

about the various risk-mitigation measures that undergird the CDMP’s wellfield protection 

provisions. To begin, Mr. Mayorga explained that the County has protocols for responding to 

vehicle accidents that pose contamination threats to wellfields. In the event a vehicle does crash 

on a road within a wellfield protection area and spill contaminants onto nearby soil, the County 

and the State mitigate that risk by undertaking “very aggressive” emergency protective measures. 

Under these procedures, an emergency contractor responds to the accident scene within two 

hours to address potential contamination. Within eight hours, a full team is deployed. These 

teams ensure timely clean-up of the accident. In addition, soil and groundwater samples are 

taken, as appropriate, to evaluate potential contamination. [Tr. vol. 10, 1474:11–1475:25].  

The further away from a production well that an incident takes place, the more time 

responders have to address potential contamination caused by the incident. [Id. 1494:8–25]. Mr. 

Mayorga opined that, in his 29 years of experience, having overseen over 3,000 cases of 

contamination clean-up, one of the most important elements for the success of a clean-up is the 

response time (i.e., how quickly containment and cleanup actions are initiated) after the spill 

occurs. [Id. 1475:4–8]. The Plan Amendment’s new Policy LU-1W respects and reinforces this 

principle by requiring that the new corridor remain outside of the West Wellfield’s 10-day travel 

                                                 

9 As mentioned above, the CDMP directs that “[t]he County’s wellfield protection 

regulations . . . must be consulted when applying or interpreting the Land Use Plan map as it 

relates to wellfield protection areas.” [CDMP at I-78]. 
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time contour, thereby maintaining a healthy distance between the new corridor and the West 

Wellfield’s production wells.  

Another practice the County employs to mitigate the risk of contamination to wellfields is 

regular groundwater water-quality monitoring, which Mr. Mayorga also testified about. The 

County has a comprehensive monitoring program that regularly samples water at both production 

wells and sentinel wells for specific types of chemical contaminants. Mr. Mayorga also 

explained that, when accidents occur near wellfields and present a risk of groundwater 

contamination, the County does not rely on the regular sampling of sentinel wells and production 

wells to ascertain whether groundwater has been contaminated. Instead, the County requires the 

responsible party to remove the contaminated soil, conduct assessment of the environmental 

impacts, including but not limited to soil sampling in the area of potential impact, and install 

groundwater monitoring wells as needed. The County additionally employs other sampling 

techniques, such as sampling finished water or road water, as appropriate. [Id. 1480:9–1487:3, 

1534:12–1536:14, 1561:2–1562:23].   

Mr. Mayorga explained another component of the CDMP’s “mitigated risk” approach to 

wellfield protection, which are the County’s stormwater management regulations. Those 

regulations provide specific types of stormwater drainage systems that are permissible within 

different travel-time contours. [Tr. vol. 7, 1065:19–1067:15, vol. 10, 1471:23–1472:8]. The 

purpose of regulating stormwater drainage within a wellfield is to minimize the potential of 

pollution entering the wellfield through stormwater systems. For example, the County does not 

allow any stormwater drainage within 100 feet of a production well. [Id. 1472:9–15]. Similarly, 

the options for stormwater drainage are more flexible outside of the 10-day travel contour of a 

wellfield than inside of it. [Id. 1495:1–1496:15]. The Plan Amendment’s new Policy LU-1W 
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reinforces this policy by expressly stating that “all drainage [for the new corridor] shall be 

subject to DERM approval for conformance to Chapter 24 of the Code.”  

Mr. Mayorga was accepted as an expert in wellfields and has decades of experience 

interpreting the CDMP’s wellfield provisions on behalf of the County. [Id. 1453:10–1456:8]. 

His ultimate opinion was that the new corridor passing through the West Wellfield’s 210-day, 

100-day, and 30-day travel time contours would not pose any significant contamination risk to 

the West Wellfield, and further that the new corridor did not pose a risk that required changes to 

the Plan Amendment. [Tr. vol. 10, 1563:14–1564:5]. These opinions are consistent with a legal 

conclusion that, when considering all the infrastructure that the CDMP currently allows within 

wellfield protections areas, CON-3B calls for risk mitigation, not, as the ALJ would have it, risk 

elimination.   

Because the ALJ fundamentally mischaracterized Mr. Mayorga’s testimony, the findings 

in Paragraph 73 summarizing Mr. Mayorga’s testimony regarding Policy CON-3B are not 

supported by substantial competent evidence.  

Paragraph 73 therefore must be amended as follows: 

73. Significantly, both Dr. McVoy and Mr. Mayorga preferred to answer the 

question based on the degree of risk created. Dr. McVoy testified that building the 

tollway certainly increases risk of contamination to the system. Mr. Mayorga 

opined that removing all uses within the wellfield is the only way to, even if all 

uses and roads were to be removed from a wellfield, so that you had a 

pristine wellfield under ideal conditions, you would get as “close to zero risk 

as you can,” but you still would not achieve zero risk. He further opined that 

any roadway carries an inherent risk of contamination, which the County 

mitigates through various wellfield-protection regulations and policies, 

including emergency response procedures, groundwater monitoring, and 

stormwater management regulations. Mr. Mayorga’s ultimate opinion was 

that the new corridor passing through the 210-day, 100-day, and 30-day 

travel time contours of the West Wellfield would not pose any significant 

contamination risk to the West Wellfield, and further that the new corridor 
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did not pose a risk that required any additional changes to the Plan 

Amendment. can be attenuated by the location of uses at the higher contour 

lines. As Mr. Mayorga explained, “The closer you are to the production 

wells, the [fewer] alternatives you have in how you manage stormwater.” 

 

9. Paragraph 74 

 

In Paragraph 74, the ALJ erroneously found that the only other evidence that the County 

presented to show the Plan Amendment is not inconsistent with Policy CON-3B is the Plan 

Amendment’s new Policy LU-1W. This finding is not supported by substantial competent 

evidence because the County presented other material evidence that the ALJ ignored.  

The issue is whether the Plan Amendment is not inconsistent with Policy CON-3B, which 

states, in its entirety, that “[t]he water management systems that recharge regional wellfields 

shall be protected and enhanced.” [CDMP at IV-5]. The County introduced ample evidence that 

the West Wellfield’s water management systems will be protected and enhanced, and that in any 

event the Plan Amendment is not inconsistent with this policy. But other than the brief excerpts 

of Mr. Mayorga’s testimony that the ALJ referred to in Paragraph 73 (which, as the County 

explains above, was misconstrued), the only other evidence the ALJ acknowledged was the 

provision of the Plan Amendment’s new Policy LU-1W relating to the new corridor’s alignment.  

Policy LU-1W protects the West Wellfield’s water management systems, since it requires 

that the new corridor remain “outside and to the east of the boundary of the 10-day travel time 

contour” of the West Wellfield area. As Mr. Mayorga testified, keeping the new corridor outside 

of the 10-day travel time contour puts it further away from the production wells, which in turn 

allows for a greater response time in the event of a spill. [Tr. vol. 10, 1494:8–1494:25].  

But that’s not all Policy LU-1W provides. It also provides, “all drainage shall be subject 

to DERM approval for conformance to Chapter 24 of the Code.” The ALJ did not acknowledge 

this Plan Amendment provision. But this legal requirement further shows that the West 
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Wellfield’s water management systems will be protected and enhanced. It also subjects the new 

corridor to further County review, regardless of what agency constructs it.  

The County’s stormwater regulations permit only specific types of drainage systems 

within different travel-time contours. [Tr. vol. 7, 1065:19–1067:15, vol. 10, 1471:23–1472:8]. 

The purpose of regulating stormwater drainage within a wellfield is to minimize the potential of 

pollution entering the wellfield through stormwater systems. For example, the County does not 

allow any stormwater drainage within 100 feet of a production well. [Id. 1472:9–15]. Similarly, 

the options for stormwater drainage are more flexible outside of the 10-day travel contour of a 

wellfield than inside of it. [Id. 1495:1–1496:15]. By keeping the new corridor outside of the 10-

day travel contour of the West Wellfield, as Policy LU-1W requires, the corridor can be 

supported by a broader range of stormwater systems that will help protect the West Wellfield.  

The ALJ found that the term “water management systems” includes wetlands in the West 

Wellfield. Yet when analyzing Policy CON-3B, the ALJ ignored a wealth of evidence showing 

that the Plan Amendment will not only protect, but also enhance, the wetlands of the West 

Wellfield. The Plan Amendment’s new Policy LU-3T recognizes that wetlands mitigation will be 

required for wetland impacts along the length of the new corridor. But the new policy further 

mandates not just acquisition and preservation, but also restoration, of wetlands within the Bird 

Drive and North Trail Basins “to the maximum extent feasible.” So not only will wetlands be 

acquired and preserved as part of the mitigation for the expressway project, but through the 

restoration required by Policy LU-3T, the currently existing wetlands will be improved from 

their current state. Although parts of the expressway would pass through highly functioning and 

high-quality wetlands, data from the County, the PD&E study, and the District show that parts of 

the expressway would pass through highly disturbed and highly degraded wetlands, including 
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wetlands overrun with the invasive Melaleuca plant and wetlands whose soils have been 

significantly damaged by ATV tracks and altered hydrology. [Tr. vol. 9, 1293:19–1294:19, 

1426:21–1427:2; MDC Ex. 44 at 68–69 (“The wetlands . . . appear to be highly disturbed”); 

MDC Ex. 49 at 508 (“The natural features . . . have been significantly degraded”)]. As the 

County’s wetlands expert, Michael Spinelli, testified, wetland mitigation can improve the ability 

of wetlands to store water by (1) removal of Melaleuca, which absorbs water from the 

environment and therefore hampers water storage, and (2) restoring the muck soil layer that 

helps store water on wetlands. [Tr. vol. 9, 1365:6–1366:13].  

Indeed, the Recommended Order is itself internally inconsistent on this issue. In 

Paragraphs 70, 80, and 97, the ALJ correctly recognized that healthy wetlands help maintain 

water storage in the wetlands and recharge the water supply in the aquifer, yet the ALJ failed to 

consider these facts when considering consistency with Policy CON-3B. In short, the wetlands 

preservation and restoration required by new Policy LU-3T will improve the wetlands of the 

West Wellfield and thereby “protect[] and enhance[]” “[t]he water management systems that 

recharge regional wellfields,” as required by Policy CON-3B.  

The ALJ also failed to consider that the West Wellfield’s wetlands will be further 

protected by the separate requirements of new Policies LU-3T and LU-1W that wetlands 

hydrology be maintained in the West Wellfield. Mr. Spinelli testified that incorporating culverts 

and bridges into roadway design can still allow the hydrological connection and surface water 

flow of wetlands around the roadway to be preserved. [Id. 1373:20–1374:23, 1392:25–1393:2].  

Yet another protection that the CDMP provides to the West Wellfield’s wetlands are the 

County’s basin management plans for the Bird Drive and North Trail Basins. Policy CON-7A 

provides that wetlands can be degraded or destroyed to allow for activities that “are carried out in 
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accordance with an approved basin management plan.” The County has basin management plans 

for the North Trail Basin and the Bird Drive Basin, set forth in Chapter 24 of the Miami-Dade 

County Code, which contain criteria for impacting wetlands, designing drainage, and addressing 

other matters in each respective basin. [Id. 1290:12–1291:1]. Because new Policy LU-1W 

provides that “all drainage shall be subject to DERM approval for conformance to Chapter 24 of 

the Code,” the expressway will be constructed in accordance with the North Trail Basin and Bird 

Drive Basin management plans. [Id. 1359:7–15]. The ALJ recognized as much in Paragraph 82 

when analyzing Policy CON-7A, but the ALJ failed to consider the basin management plans’ 

role in protecting the West Wellfield’s wetlands when analyzing Policy CON-3B.   

The PD&E study also detailed how the wetlands, canals, and other components of the 

water management system that recharges the West Wellfield will be protected and enhanced. The 

study found, among other things, that: “Stormwater collected along arterials may drain into 

existing systems that may discharge at or near an existing wetland, canal, local depression or 

proposed cross drain similar to the existing condition, thus maintaining existing drainage 

patterns”; “The proposed SR 836 roadway project will not discharge to any of the existing canals 

and the proposed system will result in no increase on the canal stages”; “The proposed over-flow 

structure will also have enough capacity (4 ft. high of storage capacity within retention areas) to 

contain and mitigate any fuel/chemical spillage accident”; “The road will not interfere or impair 

SFWMD’s ability to manage flows to the West into the Everglades”; “The proposed system of 

dry swales and ponds will have an emergency over-flow structure that will allow treated runoff 

from the roadway onto the adjacent wetland areas, thus supporting wetland hydroperiods and 

aquifer recharge”; “These proposed systems will enhance flood attenuation and maintain the 

recharge of groundwater within the Basin.” [MDC Ex. 44 at 83–84]. The County’s 
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hydrogeology expert, Dr. Virginia Walsh, likewise opined that the new corridor would not affect 

the ability of the aquifer to store water or recharge. [Tr. vol. 4, 545:5–546:16].  

The County introduced ample evidence that the West Wellfield’s water management 

systems will be protected and enhanced – exceptionally more than the ALJ acknowledged. 

Because the record flatly contradicts the finding that the County introduced little evidence with 

respect to Policy CON-3B, Paragraph 74 is not supported by substantial competent evidence.  

Paragraph 74 therefore must be amended as follows: 

74. In an effort to demonstrate compliance with the requirement to “protect[]” 

and “enhance[]” “the water management systems that recharge” the regional 

wellfield, Respondent points to new policy LU-1W, which requires that alignment 

of the new corridor remain “outside and to the east of the boundary of the 10-day 

travel time contour” of the West Wellfield area, and which also requires that 

the new corridor be subject to the County’s stormwater drainage 

regulations. Respondent further points to the Plan Amendment’s 

requirements that wetlands mitigation include the restoration of wetlands 

and that the hydrology of wetlands in the West Wellfield be maintained. 

Respondent also cites testimony from Mr. Mayorga, Mr. Spinelli, and Dr. 

Walsh explaining how these policies will ensure that “[t]he water 

management systems that recharge regional wellfields [will] be protected and 

enhanced.” 

 

10. Paragraph 75 

 

The ALJ’s finding in Paragraph 75 that Mr. Mayorga “confirmed that building the new 

corridor will neither protect nor enhance the water management systems that recharge the West 

Wellfield” is not supported by substantial competent evidence because the ALJ once again 

misconstrued his testimony. Moreover, the ALJ’s finding is legally erroneous and is the sort of 

policy-infused judgment that is entitled to no deference from the Administration Commission.  

As explained with respect to Paragraphs 73 and 74, Mr. Mayorga testified at length as to 

how the Plan Amendment is not inconsistent with Policy CON-3B’s mandate that “[t]he water 
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management systems that recharge regional wellfields shall be protected and enhanced.” It is 

therefore a mischaracterization to state that his testimony “confirmed” that “building the new 

corridor will neither protect nor enhance the water management systems that recharge the West 

Wellfield.” This finding is therefore not supported by substantial competent evidence.  

In addition, the ALJ’s finding that “building the new corridor will neither protect nor 

enhance the water management systems that recharge the West Wellfield” is legal error because 

it fundamentally misunderstands and misinterprets the CDMP’s approach to wellfield protection 

and to the provision of infrastructure. In Paragraphs 73, 75, 76, and Footnote 7, the ALJ found 

that, because any roadway carries an inherent risk of contaminating a wellfield, the very presence 

of a roadway in a wellfield’s wetland violates Policy CON-3B. Under the ALJ’s 

misinterpretation, no risk – no matter how well mitigated – is acceptable.  

As explained above with respect to Paragraph 73, neither Policy CON-3B nor any other 

provision of the CDMP takes such an extreme, “zero risk” approach to wellfield protection. 

Rather, as explained above, the CDMP regulates wellfields based on risk mitigation. Indeed, as 

explained above with respect to Paragraph 46, CDMP Policy TC-6C expressly contemplates that 

transportation facilities may have to traverse environmentally sensitive areas.  

Considering that the County’s wellfields – including the West Wellfield and its wetlands 

– are literally covered with major highways, roadways, and mass transit facilities, Policy CON-

3B cannot reasonably be interpreted as providing that a highway cannot be placed there. In fact, 

as reflected in Policies LU-3N, LU-3O, and LU-3P, the CDMP recognizes that Krome Avenue – 

located right in the middle of the West Wellfield’s wetlands – may be widened to four lanes.10 

                                                 

10 The LRTP includes other road construction projects planned to take place within the wetland 

areas of the West Wellfield. In addition to adding two lanes to Krome Avenue, two lanes will be 
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Those policies co-exist in the CDMP with Policy CON-3B, which means that, as a matter of law, 

Policy CON-3B cannot be read to prohibit roadways in the wetlands of wellfields.  

The ALJ’s cramped interpretation of Policy CON-3B also fails the required in pari 

materia analysis when considered together with other CDMP provisions that wetlands can be 

destroyed in accordance with basin management plans for the Bird Drive and North Trail Basins, 

both of which are located in the West Wellfield. Furthermore, if Policy CON-3B actually 

imposed the “zero risk” standard that the ALJ misinterpreted it as imposing, there would be no 

point in having stormwater management regulations for wellfields, because no roads or uses 

requiring stormwater management would be allowed within a wellfield. Yet CDMP Policy CON-

2A requires the County to produce “basin stormwater master plans” that “prioritize the listing of 

stormwater/drainage improvements to correct existing system deficiencies and problems and to 

provide for future development,” including, “[a]t a minimum, . . . Drainage/stormwater systems 

within wellfield protection areas.” [CDMP at IV-4 (emphasis added)]. To adopt the ALJ’s 

interpretation of Policy CON-3B would render Policy CON-3B internally inconsistent with the 

rest of the CDMP. Such an interpretation cannot be sustained.  

The County’s interpretation of Policy CON-3B maintains the internal consistency of the 

CDMP. Moreover, the County introduced a mountain of evidence, discussed with respect to 

Paragraphs 73 and 74 above, showing how current provisions of the CDMP, as well as new 

policies adopted in the Plan Amendment, affirmatively protect and enhance the wetlands, canals, 

and other components of the water management system of the West Wellfield. Meanwhile, the 

only evidence submitted by Petitioners that the ALJ cited on this issue was the opinion of Dr. 

McVoy, which the ALJ characterized in Paragraph 71 as “hedging.”  

                                                                                                                                                             

added to SW 157 Avenue from SW 42 Street to SW 8 Street, and two lanes will be added to SW 

42 Street from SW 157 Avenue to SW 162 Avenue. [See MDC Ex. 118 at 6-32].  
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The legal standard is whether the Plan Amendment’s alleged inconsistency with Policy 

CON-3B is “beyond fair debate.” On this record, it is pure legal error to find “beyond fair 

debate” that the Plan Amendment is inconsistent with Policy CON-3B. Moreover, holding the 

Plan Amendment to the standard of having to affirmatively further this provision, as the ALJ did, 

violates long-standing law that a plan amendment may be found in compliance where it furthers 

some goals of a comprehensive plan, even at the expense of other goals in the same plan. 

Amendments relating to one goal need not also further different, and often competing, goals: 

There is no reason to insist that all objectives and policies of a plan “take action in 

the direction of realizing” the other objectives and policies of the same plan. . . . 

[A]n objective in the conservation element of a plan should not be required to take 

action in the direction of realizing an objective in the public facilities element of 

the same plan.  Without furthering each other, the conservation objective or public 

facility objective may each pursue its respective goal. 

 

Kelly v. City of Cocoa Beach, Case No. 90-3580GM, 1990 WL 749217, at *21 (Fla. Div. Admin. 

Hrgs. Mar. 4, 1991); accord Zemel v. Lee Cnty., Case No. 90-7793GM, 1992 WL 880139, at *23 

(Fla. Div. Admin. Hrgs. June 22, 1993), aff’d, 642 So. 2d 1367 (Fla. 1st DCA 1994). In addition 

to the legal errors underlying this paragraph, the ALJ’s misconstruing of Mr. Mayorga’s 

testimony in Paragraph 75 is not supported by substantial competent evidence.  

Paragraph 75 therefore must be amended as follows: 

75. In the end, Respondent’s expert witness confirmed that building the 

new corridor will neither protect nor enhance the water management 

systems that recharge the West Wellfield. The presence of roadways is not 

inconsistent with CDMP policies to protect and enhance the water 

management systems that recharge regional wellfields. It is also at least fairly 

debatable that the Plan Amendment’s new policies LU-3T and LU-1W will 

protect and enhance the water management systems that recharge the West 

Wellfield.  

 

11. Paragraph 76 

 

In light of the Exceptions to Paragraphs 74 and 75 above, the ALJ incorrectly ruled that 
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Petitioners proved the Plan Amendment is inconsistent with Policy CON-3B.  

Paragraph 76 therefore must be amended as follows: 

76. Petitioners did not prove the Plan Amendment is contrary to Objective 

CON-3, or Policy CON-3A, or Policy CON-3B. However, they did prove the 

Plan Amendment is inconsistent with Policy CON-3B. 

 

12. Paragraph 76, Footnote 7 

 

The ALJ committed legal error in concluding, in Paragraph 76, Footnote 7, that the Plan 

Amendment is inconsistent with the Open Land Subarea 3 interpretive text that “[u]ses that could 

compromise groundwater quality shall not occur” in this area, which includes portions of the 

North Trail and Bird Drive Basins. As explained in the Exceptions to Paragraphs 46, 48–50, 201, 

205, and 206, the CDMP classifies roads as “facilities” or “infrastructure,” not as “uses,” and the 

Land Use Plan Map classifies the County’s transportation network, including its roadways, not 

as “land uses” but rather as “features” overlaid on the land use map. [Tr. vol. 11, 98:23–99:8, 

119:14–120:4, vol. 12, 1739:2–1741:11]. Because the new highway corridor is not a “use” as 

that term is used in this Open Land interpretive text (or anywhere else in the CDMP), and the 

Plan Amendment does not itself authorize any uses, the Plan Amendment cannot be inconsistent 

with this text.  

Furthermore, even as to “uses,” this interpretive text does not take the “zero risk” 

approach that the ALJ interpreted it as advancing. Rather, this provision, like the rest of the 

CDMP provisions relating to wellfield protection, takes a “mitigated risk” approach. The ALJ 

wrongly concluded that the mere presence of a road within Open Land Subarea 3 could 

compromise groundwater quality and would therefore violate this interpretive text. But that 

cannot be true, because many roads traverse Open Land Subarea 3 – and not just secondary 

roads, but major roads like Krome Avenue and SW 8 Street / Tamiami Trail. [CDMP, Open 
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Land Subareas Map at I-66]. Indeed, the CDMP was specifically amended to allow the 

widening of Krome Avenue within Open Land Subarea 3. [Id. at I-8 (Policies LU-3N, LU-3O, 

and LU-3P)]. As explained above, the CDMP and the County’s wellfield protection regulations 

mitigate whatever non-zero risk roads pose to wellfields while still allowing roads to pass 

through wellfields. 

The meaning of the Open Land Subarea 3 interpretive text becomes even clearer if one 

does not cherry-pick from it but instead reads the entire text. Immediately preceding what the 

ALJ quoted is text that provides, “[u]ses that can be considered for approval in this subarea 

include rural residences at a maximum density of 1 dwelling unit per 5 acres, compatible 

institutional uses, public facilities, utility and communications facilities, seasonal agricultural 

use, recreational use, or limestone quarrying and ancillary uses.” [Id. at I-68]. If agriculture and 

limestone quarrying are permitted in the subarea, then the CDMP cannot be construed to require 

a “zero risk” approach to groundwater quality rather than a mitigated-risk approach. Indeed, the 

interpretive text specifies that risk-mitigation must include compliance with applicable basin 

management plans: “Any land alteration and development in the Bird Drive or North Trail basins 

shall conform to the wetland basin plans adopted for those basins pursuant to policies of the 

CDMP.”  

Paragraph 76, Footnote 7 therefore must be amended as follows: 

7 In addition, to the extent Petitioners challenged the Plan Amendment as 

inconsistent with the interpretive text in the Land Use Element relating to Open 

Land Subarea 3 (North Trail and Bird Drive Basins), which reads, “Uses that 

could compromise groundwater quality shall not occur in this area,” that 

allegation was not proven as well. Under the CDMP, roads are not classified 

as “uses,” and this interpretive text applies only to “uses.” Mr. Mayorga’s 

testimony that “any roadway carries an inherent risk of contamination” 

conceded the point that the Plan Amendment creates a risk of contamination 

to the wellfields. 



 41  

OFFICE OF COUNTY ATTORNEY, MIAMI-DADE COUNTY  
TELEPHONE (305) 375-5151 

 

13. Paragraph 83 

 

As explained above in the Exception to Paragraph 26, the ALJ’s finding that the 

Pennsuco wetlands are critical habitat is not supported by substantial competent evidence.  

Paragraph 83 therefore must be amended as follows: 

83. The final sentence of Policy CON-7A prohibits destruction of wetlands in 

habitats critical to threatened or endangered species. The Pennsuco wetlands are 

designated critical habitat to several endangered species, but the Plan 

Amendment implicates wetland impacts in that area. The new corridor does 

not pass through critical habitat. 

 

14. Paragraph 84 and Footnote 8 

 

In Paragraph 84 and the accompanying Footnote 8, the ALJ states that the County 

believes that the interlocal agreement the County has with MDX addresses the “critical habitat” 

provision of Policy CON-7A. But the County has made no such contention; indeed, the County’s 

Proposed Recommended Order only cited the interlocal agreement as “data and analysis” 

supporting the feasibility of design and mitigation solutions required by the Plan Amendment 

[see Tr. vol. 1, 66:2-20; MDC Proposed Recommended Order (“PRO”) ¶¶ 13, 156, 197]. 

Rather, as explained in the Exception to Paragraph 26, the County contends (1) that the new 

corridor does not pass through critical habitat and (2) that the ALJ’s finding to the contrary was 

not supported by substantial competent evidence. Because it refers to a contention that the 

County did not in fact make, the ALJ’s finding in Paragraph 84 is not supported by substantial 

competent evidence.  

Paragraph 84, and Footnote 8, must therefore be stricken in their entirety: 

84. The County maintains that it has addressed this issue through an 

interlocal agreement with MDX, which requires that the entire span of the 

new corridor traversing the Pennsuco wetlands be elevated. However, the 

interlocal agreement is not incorporated into or adopted by reference in the 
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Plan Amendment; thus, is not enforceable through the Plan. To the contrary, 

the interlocal agreement may be modified or amended upon mutual 

agreement of the parties. 8 

 
8 Even if the interlocal agreement were incorporated into the Plan 

Amendment, this inconsistency would not be completely resolved because the 

interlocal agreement allows pilings or other support structures for the 

elevated section to be located in the Pennsuco wetlands. 

 

15. Paragraph 85 

 

As explained in the Exceptions to Paragraphs 26, 83, and 84, the new corridor does not 

pass through critical habitat, and therefore, as a matter of law, the Plan Amendment is not 

inconsistent with Policy CON-7A.  

Paragraph 85 therefore must be amended as follows: 

85. Petitioners proved failed to prove the Plan Amendment is inconsistent 

with Policy CON-7A. Because the new corridor will not traverse critical habitat 

the Pennsuco wetlands, an area designated as critical habitat for threatened 

and endangered species, the Plan Amendment violates does not violate this 

policy. 

 

In the alternative, if, despite the only competent record evidence demonstrating to the 

contrary, the Administration Commission nevertheless affirms the ALJ’s conclusion that 

traversing the Pennsuco Wetlands makes the Plan Amendment internally inconsistent with 

Policy CON-7A and therefore not in compliance, § 163.3184(8)(a), Fla. Stat., provides that the 

Administration Commission “shall specify remedial actions that would bring the . . . plan 

amendment into compliance.” To that end, the County submits that the Administration 

Commission should give the County an opportunity to adopt a remedial plan amendment that 

realigns the corridor so that it does not pass through the Pennsuco Wetlands. The County proffers 

that it would be feasible (albeit approximately $25 million more expensive) to realign the 

corridor so that: it would run on the north side of the C-4 Canal as it approaches SW 157th 
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Avenue; then, between SW 152nd Avenue and the Dade-Broward Levee (that is, the eastern 

limit of the Pennsuco Wetlands), it would shift to the south and be collocated with, and be 

elevated over, SW 8th Street; and at approximately SW 162nd Avenue, it would turn to the south 

and proceed southwards near SW 167th Avenue. A rendering of this conceptual alignment is 

attached hereto as Appendix B. 

16. Paragraph 98 

 

As explained in the Exceptions to Paragraphs 26, 83, 84, and 85, the new corridor does 

not pass through critical habitat, and therefore, as a matter of law, the Plan Amendment is not 

inconsistent with Policy CON-7A.  

Paragraph 98 therefore must be amended as follows: 

98. Petitioners did not prove that the Plan Amendment violates any of the 

cited Conservation Element policies, with the exception of CON-7A, because it 

allows destruction of portions of the Pennsuco wetlands. 

 

17. Paragraph 102, Footnote 9 

 

As explained above in the Exceptions to Paragraphs 37–40, the ALJ gave a materially 

incomplete description of Component U that failed to account for uncontested, material evidence 

relating to changes to that CERP project. That evidence was the District’s comment letter on the 

Plan Amendment, in which the District explained that the original Component U project had 

been deemed infeasible and would be replaced with a conveyance canal concept. [MDC Ex. 7].  

In Paragraph 102, Footnote 9, the ALJ collectively rejected all evidence the County 

introduced regarding Component U as “consitut[ing] hearsay.” But the ALJ failed to specifically 

address the District’s comment letter. That ruling is legal error because the parties stipulated to 

the admissibility of the District’s letter and the ALJ accepted it into evidence. [Tr. vol. 1, 26:3–

27:12]. Indeed, even though the County formally introduced the letter as a County exhibit, 
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Tropical relied on it to elicit testimony on direct examination of Tropical’s own witness. [Id. 

124:17–125:16, 129:6–129:20]. As such, the District’s letter was not hearsay and could be relied 

upon for the truth of the matter asserted. Moreover, to accept the letter into evidence at the 

hearing, but then to treat the letter as inadmissible after the hearing, is a violation of due process 

because the ALJ never gave the County notice and an opportunity to be heard before she 

reversed her evidentiary ruling. See Pena v. Rodriguez, 273 So. 3d 237, 240 (Fla. 3d DCA 2019) 

(“One of the basic elements of due process is the right of each party to be apprised of all the 

evidence upon which an issue is to be decided, with the right to examine, explain or rebut such 

evidence.” (quotation marks and citation omitted)). It is unfair and prejudicial for the ALJ to 

now, after the close of the evidentiary hearing, reject stipulated evidence: had the County known 

that the ALJ would do so, it would have subpoenaed a representative of the District to testify as 

to the contents of the letter.  

The ALJ further erred in ruling that the issue of what the Component U project is planned 

to be is a “red herring” because, in the ALJ’s view, only the District has the “authority to 

determine whether the Plan Amendment interferes with the project.” That ruling fundamentally 

misconstrues Policy CON-7J.  

Under Policy CON-7J, the County – not the District – must “consider the applications’ 

consistency with Comprehensive Everglades Restoration Program (CERP) objectives” and must 

deny “[a]pplications that are found to be inconsistent with CERP objectives, projects or 

features.” In making this determination, the County coordinates with and relies on the District to 

inform the County about the relevant CERP objectives, projects, and features and how they 

affect plan amendments such as this one, but the County ultimately makes a determination. [Tr. 

vol. 9, 1379:2–1379:13, 1386:3–1386:6, vol. 11, 107:14–109:15, vol. 12, 1931:22–1932:16]. It 
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also bears emphasizing that CON-7J is not specific to plan amendments; rather, it also governs 

future permit reviews, at which point there may be sufficient detail to determine ultimate 

consistency with CERP. As such, any future development permits reviewed by the County will 

have to show consistency with this CDMP policy. 

The District’s letter was material evidence supporting the County’s determination that the 

Plan Amendment was not “inconsistent with CERP objectives, projects or features” – in this 

case, the project proposed for the Bird Drive area – and thus could be approved. Moreover, while 

the District commented that it did not have “detailed enough information” to determine whether 

the proposed roadway would ultimately be consistent with CERP, the District’s cover letter also 

made plain that it “recognize[d] that the proposed CDMP amendment occurs during the 

conceptual phase of a future roadway project” and that its comments were in service of 

identifying issues that would have to be addressed in “[a]ny future review by the District,” when 

the District would have permitting authority. [MDC Ex. 7 (emphasis added)]. 

The project that is planned for Component U is also a material issue because Tropical’s 

expert witness, Dr. McVoy, opined that the original Component U project remained feasible and 

that the conveyance canal concept could not properly serve as the CERP project for Component 

U. [Tropical Ex. 21 at 3–4; Tr. vol. 3, 472:2–473:23, 508:10–16]. The District’s letter – which 

all parties agreed was admissible – rebutted Dr. McVoy’s opinion. That letter made plain that the 

District was evaluating the Plan Amendment for consistency with the conveyance canal concept 

and not the original Component U project, the “Bird Drive Recharge Area.”  

The ALJ erred as a matter of law in summarily dismissing the issue of what the 

Component U project is planned to be. To determine whether it is “fairly debatable” that the Plan 

Amendment is not inconsistent with Policy CON-7J, it is necessary to know what Component U 
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is. The ALJ further erred as a matter of law and violated due process in not treating the District’s 

letter as admissible evidence. All parties stipulated to its admissibility at the hearing, the ALJ 

admitted it into the record, and neither the parties nor the ALJ ever reserved on the issue whether 

that letter nevertheless constituted inadmissible hearsay.  

Paragraph 102, Footnote 9 therefore must be amended as follows: 

9 The County introduced evidence, all of which constituted hearsay, to prove 

that The parties agreed to the admissibility of the comment letter the District 

submitted following transmittal of the Plan Amendment for agency review, 

and the letter was admitted into evidence as Miami Dade County Exhibit 7. 

That letter states that the District has determined Component U, as originally 

envisioned, to be infeasible and has instead moved toward a conveyance concept 

for the Bird Drive Basin, which, ostensibly requires less property. The issue is a 

red herring. No matter the size or scale of the CERP project, the District 

remains the agency with authority to determine whether the Plan 

Amendment interferes with the project. 

 

18. Paragraph 103 

 

The ALJ finding in Paragraph 103 that “[a]ll parties agreed that only the District has 

authority to determine whether the Plan Amendment is consistent with CERP” is not supported 

by substantial competent evidence because the County never agreed to that. It is also an incorrect 

statement of the law. 

Under Policy CON-7J, the County—not the District—must determine whether a 

proposed plan amendment is inconsistent with CERP. In making this determination, the County 

coordinates with and relies on the District to inform the County about the relevant CERP 

objectives, projects, and features and how they affect plan amendments such as this one. But at 

the plan amendment stage, the County must “consider” CERP and make its own determination 

about whether a proposed project is “inconsistent with CERP objectives, projects or features.” 

But Policy CON-7J does not require the County to determine ultimate consistency with CERP. 
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[Tr. vol. 9, 1379:2–1379:13, 1386:3–1386:6, vol. 11, 107:14–109:15, vol. 12, 1931:22–

1932:16]. Of course, no roadway project that implicates CERP completes governmental review 

at the plan amendment stage. Projects that implicate CERP must still undergo a permitting 

process, and it is during that permitting process that the District can finally determine whether a 

project (as opposed to a plan amendment) is ultimately consistent with CERP. [Tr. vol. 7, 

1029:16–1032:10, vol. 9, 1374:24–1375:20; MDC Ex. 7, Attach. 1 at 2]. At the plan 

amendment stage, CON-7J only requires the County to determine whether a proposed 

amendment that implicates a CERP project is fatally flawed or whether instead it can be made 

consistent with CERP upon subsequent review. 

While the County agrees that the District will have the final say on whether the SR-836 

southwest extension project is consistent with CERP, the County did not agree that the District 

had the final say on whether the Plan Amendment itself is inconsistent with CERP. Indeed, the 

issue here is internal consistency with CON-7J, which, like internal consistency determinations 

with other CDMP provisions, is ultimately a decision that § 163.3184, Fla. Stat., reserves for the 

County to make, subject to review by this agency under the “fairly debatable” standard.  

Because the County never agreed to the ALJ’s formulation, the ALJ’s finding that “[a]ll 

parties agreed that only the District has authority to determine whether the Plan Amendment is 

consistent with CERP” is not supported by substantial competent evidence. It is also an 

erroneous legal conclusion, because that is not what the CDMP or § 163.3184, Fla. Stat., require.  

Paragraph 103 therefore must be amended as follows: 

103. All parties agreed that only the District has authority to determine whether 

the new corridor Plan Amendment is ultimately consistent with CERP. But 

under Policy CON-7J, the County must “consider” whether a proposed plan 

amendment is consistent with CERP, must reject an amendment that is 

“found to be inconsistent” with CERP, and must determine whether a 

proposed plan amendment is internally consistent with this policy. In making 
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this determination, the County coordinates with and relies on the District for 

information about the CERP objectives, projects, and features that are 

relevant to the particular plan amendment at issue. But the County makes its 

own determination whether a plan amendment is inconsistent with CERP. 

 

19. Paragraph 104, Footnote 10 

 

In Paragraph 104, Footnote 10, the ALJ once again found that the District’s comment 

letter on the proposed plan amendment, which the ALJ admitted as Miami-Dade County Exhibit 

7 after all parties stipulated to its admissibility, is nonetheless inadmissible hearsay. As explained 

in the Exception to Paragraph 102, Footnote 9, that ruling is legal error and violates due process 

because all parties stipulated to the admissibility of the letter. [Tr. vol. 1, 26:3–27:12].  

The ALJ then explains that she is treating some of the statements as admissible and some 

as inadmissible. But that distinction is still legal error and violates due process because all parties 

stipulated to the admissibility of the letter, without any objections, reservations, or qualifications, 

and the ALJ admitted the letter into evidence without further comment. [Id.]. As explained in the 

Exception to Paragraph 102, Footnote 9, this ruling is prejudicial and violates due process.  

Moreover, the ALJ’s finding that “statements regarding the need for more information on 

the issue are admissible, because they do not go to a material disputed fact” is not based on 

substantial competent evidence. The ALJ’s attempt to have it both ways on the District’s letter 

assumes that the County concedes that the District was entitled to more information to review the 

Plan Amendment. But the County conceded no such thing, so this is both a material disputed fact 

and, ultimately, a legal question about what § 163.3184, Fla. Stat., requires to find a Plan 

Amendment in compliance. As explained below in the Exceptions to Paragraphs 105 and 107–

11, the County has consistently contended that the District’s letter, the County’s written response 

to that letter, and the District’s failure to take further action indicate that the District did not need 

more information for purposes of reviewing the Plan Amendment, that instead the District’s 
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comments served as a roadmap of issues for future permitting reviews, and that § 163.3184 did 

not require more at the plan amendment stage.  

Paragraph 104, Footnote 10 therefore must be stricken in its entirety: 

10 The District’s letter constitutes hearsay evidence for which there is no 

applicable exception in section 90.803, Florida Statutes. See Ehrhardt’s 

Florida Evidence § 803.8 (“A third kind of public record is admissible under 

[the Federal Evidence Code], but was intentionally omitted from section 

90.803(8)”—“records and reports by a public official when the official is 

required to interpret and evaluate facts and information supplied by persons 

outside the agency.”). If the letter addressed the material disputed fact of 

whether the Plan Amendment was inconsistent with CERP, those statements 

would be inadmissible. However, the undersigned determined that 

statements regarding the need for more information on the issue are 

admissible, because they do not go to a material disputed fact. 

 

20. Paragraph 105 

 

The ALJ’s finding in Paragraph 105 that “[t]he County did not provide additional 

information to the District” is not supported by substantial competent evidence. The County did 

in fact provide additional information to the District. The County sent a written response to the 

District’s letter, and that written response was admitted as part of Miami-Dade County Exhibit 8. 

[MDC Ex. 8 at Ex. 4 at 8-26–8-30; id. at Ex. 5 at 17–24]. The overall theme of the County’s 

written response was that the issues identified by the District would be addressed in greater detail 

through the ongoing PD&E study and during subsequent permit reviews and were not required to 

be addressed at the plan amendment stage. [Id.]. The ALJ’s finding to the contrary is thus not 

supported by substantial competent evidence.  

In addition, the ALJ’s finding in Paragraph 105 that “[t]he County . . . did not receive any 

determination from the District regarding the Plan Amendment’s consistency with CERP” is not 

supported by substantial competent evidence, because the District’s letter was a determination 

from the District regarding the Plan Amendment’s consistency with CERP. The letter was not a 
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clear or a final determination regarding the new corridor’s ultimate consistency with CERP, but 

nothing in Chapter 163 or in the CDMP required the County to obtain from the District a final 

determination regarding the Plan Amendment’s consistency with CERP. Rather, 

§ 163.3184(3)(b)2., Fla. Stat. called for the District, as a reviewing agency, to “only comment on 

important state resources and facilities that will be adversely impacted by the amendment if 

adopted,” to “state with specificity how the plan amendment will adversely impact an important 

state resource or facility,” and to “identify measures the local government may take to eliminate, 

reduce, or mitigate the adverse impacts.” Section 163.3184(3)(b)4.g. further limited the District’s 

comments “to flood protection and floodplain management, wetlands and other surface waters, 

and regional water supply.” And as explained in the Exceptions to Paragraphs 102, Footnote 9, 

and 103, while the County relies on the District to provide information regarding a proposed plan 

amendment’s consistency with CERP, the County has the power and duty under the CDMP to 

decide for itself whether a proposed plan amendment is facially inconsistent with CERP.  

It is true that, after the County sent its written response to the District’s letter, the County 

never received a further response from the District. But nothing in Chapter 163 or in the CDMP 

required the County to obtain a further response from the District regarding the agency 

comments. Indeed, the only remedy specified in § 163.3184(3)(b)2., Fla. Stat., is that “[s]uch 

comments, if not resolved, may result in a challenge by the state land planning agency to the plan 

amendment.” But no such challenge was filed here. 

The ALJ’s findings in Paragraph 105 are not supported by substantial competent 

evidence and also fundamentally misconstrue the role of the District in the plan amendment 

process.   

Paragraph 105 therefore must be amended as follows: 
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105. The County did not provide provided additional information to the 

District and did not receive any further response determination from the 

District regarding the Plan Amendment’s consistency with CERP. 

 

21. Paragraph 107 

 

The ALJ’s conclusion in Paragraph 107 that the Plan Amendment is not supported by 

data and analysis is legally erroneous because neither Chapter 163 nor the CDMP required the 

County to provide the District with all of the information the District requested. As explained in 

the Exception to Paragraph 105, the County was not required to obtain a final determination from 

the District regarding the new corridor’s consistency with CERP. Indeed, a final ruling on 

consistency with CERP could only occur after a full permitting review, whereas a plan 

amendment is a threshold step that enables future permits to be applied for. But the ALJ would 

require that detailed permitting review to occur at the plan amendment stage, which is absurd. 

The ALJ not only misconstrued the law, but also misinterpreted the District’s letter. 

Although the District commented that there was not “detailed enough information, such as the 

potential for elevated roadways and conveyance features,” to evaluate “the project’s 

compatibility” with the conveyance canal concept and that it did not have “sufficient 

information” to evaluate “the proposed project’s compatibility” with the Pennsuco wetlands, 

those comments addressed the “project” – that is, the expressway – not the Plan Amendment. 

[MDC Ex. 7 at 1, Attach. 1 at 3 (emphasis added)]. Indeed, the District’s letter begins by 

“recogniz[ing] that the proposed CDMP amendment occurs during the conceptual phase of a 

future roadway project.” [MDC Ex. 7 at 1 (emphasis added)].  

The District further stated that its “interest is ensuring that any future roadway does not 

interfere with restoration efforts, or cause impacts to wetlands and other surface waters, regional 

water supplies, and flood protection and floodplain management.” The District further explained 
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that “[a]ny future review by the District would require additional information such as the effects 

on the following areas of concern,” and then identified as those areas “Wetlands and Other 

Surface Waters,” “Flood Protection and Floodplain Management,” “Coordination with the 

District,” and “Engineering and design compatibility with potential Everglades restoration 

projects.” [Id. (emphasis added)]. The District provided more detailed comments about these 

topics, with one of the headings being, “Data and analysis needed to support future roadway 

review.” [Id. at Attach. 1 (emphasis added)]. The District did not find the Plan Amendment 

inconsistent with CERP projects. Rather, the District identified CERP-related concerns for future 

review beyond the comprehensive planning stage. [Id.].  

Critically, the District’s letter did not state that the Plan Amendment was inconsistent 

with CERP. The District’s letter also did not state that the Plan Amendment should not be 

adopted if the District was not provided the further information it requested; indeed, on its face, 

the District’s comments were directed to what would be required in future permit applications. 

But the ALJ misinterpreted the letter as stating just that. The ALJ’s ruling might have made more 

legal sense if the District had objected to the Plan Amendment outright or demanded more 

information before the Plan Amendment could be adopted. But the District did neither of those 

things, and instead opted only to provide information to assist in future permit reviews.  

The County otherwise presented ample data and analysis regarding the Plan 

Amendment’s consistency with CERP. The District’s letter and the County’s written response 

alone satisfy the data and analysis requirement. The County’s responses to the District’s 

comments – principally, that the issues would be addressed in greater detail through the ongoing 

PD&E study and during subsequent permit reviews – were appropriate for the plan amendment 

stage, particularly as to the question of data and analysis. As Mr. Woerner explained, “[W]e 
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can’t always know such detailed impacts at a general plan amendment stage and . . . it’s 

completely legitimate that we indicate at that time that there is still permitting . . . to be 

addressed and that’s at a different stage than the plan amendment stage.” [Tr. vol. 11, 139:1–

139:18]. Mr. Woerner further explained that he did not “believe that there was anything in these 

comments that indicated that any of these agencies needed to know information immediately 

with regards to the application in terms of whether or not it needed to . . . go forward or not.” He 

noted that “[n]one of these agencies responded consequently to the adoption that their comments 

were never addressed.” [Tr. vol. 12, 1811:16–1811:22]. And, most significantly, none of the 

commenting agencies identified any fatal flaw in the Plan Amendment, indicated that their 

concerns could not be addressed at more detailed design and permitting stages, or otherwise 

opined that the Plan Amendment could not be approved.11  

Beyond the agency comments, testimony from the County’s witnesses also provides data 

and analysis supporting a finding that the Plan Amendment is not inconsistent with CDMP 

policies regarding CERP. Mr. Spinelli testified that, “at the planning stage, this roadway can be 

consistent with CERP” “[b]ecause it doesn’t impact the ability of the conveyance concept to 

                                                 

11 The U.S. Department of the Interior, which is responsible for certain aspects of CERP, also 

weighed in on the expressway project and expressed support for it. Although its comments were 

not directed to the Plan Amendment itself, the comments still provide data and analysis. On 

November 3, 2017, DOI’s Office of Everglades Restoration Initiatives sent MDX a letter raising 

concerns about the expressway and CERP. [TAS Ex. 56]. But later, on February 12, 2018, the 

Principal Deputy Assistant Secretary for Fish Wildlife and Parks sent MDX a letter stating that 

the November 3, 2017 letter was “under review.” And on April 23, 2018, the Senior Advisor to 

the DOI Secretary sent MDX another letter, indicating that DOI “has completed its review of the 

November 3 letter,” and advising that, if MDX wished to pursue an alignment over grant lands, 

DOI had a protocol by which the District could seek DOI’s approval to transfer or otherwise 

release the deed encumbrances associated with the grant lands. The letter concluded by stating 

that DOI “look[s] forward to continuing to work with you and your staff on this important 

project.” [MDC Ex. 59]. Nowhere in DOI’s correspondence did it find the project, much less the 

Plan Amendment, inconsistent with CERP. Indeed, DOI’s final letter suggested support for the 

expressway. [Id.]. DOI, along with the U.S. Army Corps of Engineers and the District, are part 

of the CERP Project Delivery Team for the relevant projects. [MDC Ex. 7 at Att. 1 at 2]. 
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operate at the planning stage.” He also recognized that “[t]here’s a lot more evaluation that will 

need to be done later on.” [Tr. vol. 9, 1388:17–1389:3]. As for the Pennusco Wetlands, Mr. 

Spinelli acknowledged that, while the proposed roadway “will interfere with some of the 

wetlands functions,” particularly the vegetative components, the roadway is “planned to be a 

bridge” there, “so the hydrological functions of that wetland will be preserved.” [Id. 1389:7–14].  

With respect to the Pennsuco Wetlands, the County could also properly rely on 

protections being adopted with the Plan Amendment. New Policy LU-1W requires that the 

expressway “shall remain outside and to the east of the boundary of the 10 day travel time 

contour of the west wellfield area” and that “the wetlands hydrology in this area shall be 

adequately retained.” The part of the Pennsuco Wetlands through which the expressway 

alignment passes is also part of the West Wellfield Protection Area [MDC Ex. 99], and therefore 

LU-1W governs this segment. This new requirement works in tandem with existing CDMP 

protections for lands designated Environmental Protection, including the Environmental 

Protection Subarea B designation, which includes the Pennsuco Wetlands [CDMP at I-68 – I-

69, I-70, I-72], to maintain the Plan Amendment’s consistency with the CDMP’s CERP policies.  

Albert Sosa, the project manager of the PD&E process, also testified that, prior to the 

adoption of the Plan Amendment, MDX had been coordinating with both the District and the 

DOI as to the expressway’s potential impacts on CERP and had worked with those agencies to 

ensure that the expressway would not interfere with the BDRA Conveyance Concept, the C-4 

Impoundment, or the Pennsuco Wetlands. As an example, he explained that the expressway will 

be designed to be elevated for the approximately one-half to three-quarters of a mile that the 

alignment passes through the Pennsuco Wetlands. [Tr. vol. 7, 1037:21–1044:4; MDC Ex. 44 at 

35–36]. Mr. Sosa testified that the District and DOI have not communicated that the proposed 
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expressway designs that are intended to avoid interference with these projects are infeasible, and 

that in any event, the designs will be subject to additional permitting review. [Tr. vol. 7, 

1037:21–1044:4]. In addition, the interlocal agreement between the County and MDX provides 

data and analysis that it is feasible to design the expressway to maintain surface water flow and 

permit aquifer recharge in CERP areas such as the Pennsuco Wetlands. [MDC Ex. 9 at 3–7]. All 

of this evidence provided additional data and analysis that the Plan Amendment had 

appropriately considered CERP and was internally consistent with CON-7J. 

Policy CON-7J requires that a proposed plan amendment be denied only if the data and 

analysis show that the plan amendment is inconsistent with CERP. Because it is fairly debatable 

that the data and analysis show that the Plan Amendment is not inconsistent with CERP, the ALJ 

erred as a matter of law in ruling to the contrary.  

Paragraph 107 therefore must be amended as follows: 

107. However, Because it is fairly debatable that the data and analysis 

show that the Plan Amendment is not inconsistent with CERP, Petitioners did 

not prove the Plan Amendment is not supported by data and analysis on this 

point. Rather than providing the District with the additional information it 

requested to determine consistency with CERP, the County replied that it 

would continue to work with the District during the permitting process and 

“may be able to include features … that provide benefits that are both 

compatible and consistent with the intent of the CERP.” 

 

22. Paragraph 108 

 

As explained above in the Exceptions to Paragraph 103, under Policy CON-7J, the 

County – not the District – must determine whether a proposed plan amendment is inconsistent 

with CERP. In making this determination, the County coordinates with and relies on the District 

to inform the County about the relevant CERP objectives, projects, and features and how they 

affect plan amendments such as this one. But the County then makes its own determination, at 



 56  

OFFICE OF COUNTY ATTORNEY, MIAMI-DADE COUNTY  
TELEPHONE (305) 375-5151 

the plan amendment stage, whether a plan amendment is inconsistent with CERP. Of course, 

projects that implicate CERP (like any other projects) must still undergo a permitting process, 

and it is during that permitting process that the District can finally determine whether a project 

(as opposed to a plan amendment) is consistent with CERP.  

Paragraph 108 therefore must be amended as follows: 

108. While only the District has the authority to determine ultimate 

consistency of the Plan Amendment a roadway project with CERP, the 

County, not the District, has the duty and authority to determine the Plan 

Amendment’s consistency with its own Plan, including Policy CON-7J. And 

because the County has the duty and authority to determine the Plan 

Amendment’s consistency with Policy CON-7J, the County has the duty and 

authority to determine the Plan Amendment’s consistency with CERP.  

 

23. Paragraph 109 and Footnote 11 

 

As explained in the Exceptions to Paragraphs 105 and 107, nothing in Chapter 163 or in 

the CDMP required the County to obtain a final determination from the District regarding the 

new corridor’s consistency with CERP. The ALJ erred as a matter of law in ruling to the 

contrary.  

Paragraph 109 and Footnote 11 therefore must be amended as follows: 

109. The County introduced the testimony of expert planning witness, Mark 

Woerner, in an attempt to prove to show that the County need not have a final 

determination of consistency with CERP prior to adopting a plan amendment. Mr. 

Woerner testified that the Plan merely requires the County to be aware of 

particular CERP projects when staff reviews plan amendments.11 

 
11 Mr. Woerner’s testimony was hedging, at best Mr. Woerner testified: “I 

believe that you can still provide an analysis and address the issues that may be 

surrounding a particular CERP project or a CERP issue. But I don’t think you 

need to have to finally finalize that. You have to—the comp plan—the policies 

that we put in the comp plan regarding CERP were to ensure that in the planning 

process, the County’s aware of the importance of CERP in its projects and that we 

have to be aware of that as we review different plan amendments or other 
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permitting issues that might arise for the County.” 

 

24. Paragraph 110 

 

As explained in the Exceptions to Paragraphs 105 and 107, the County was not required 

to obtain a final determination from the District regarding the new corridor’s consistency with 

CERP. Under Policy CON-7J, if the County finds a plan amendment to be inconsistent with 

CERP, then the plan amendment must be denied. But if the data and analysis show that it is at 

least fairly debatable that the plan amendment is not inconsistent with CERP, then the plan 

amendment may proceed. Policy CON-7J does not require the County to find that a plan 

amendment is definitively consistent with CERP – it requires the County to find only that, based 

on data and analysis appropriate at the comprehensive planning stage, a plan amendment is not 

inconsistent with CERP. The ALJ committed legal error in interpreting Policy CON-7J to the 

contrary.  

Paragraph 110 therefore must be amended as follows: 

110. Mr. Woerner’s testimony is contrary to comports with the plain 

language of the policy, which requires the denial of a plan amendment that is 

found the County finds to be inconsistent with a CERP project or objective. But 

under Policy CON-7J, if data and analysis shows that the plan amendment is 

not inconsistent with CERP, then the plan amendment may proceed. Policy 

CON-7J does not require the County to find that a plan amendment is 

definitively consistent with CERP—it requires the County to find only that, 

based on data and analysis appropriate at the comprehensive planning stage, 

a plan amendment is not inconsistent with CERP.   

 

25. Paragraph 111 

 

As explained in the Exceptions to Paragraphs 105, 107, and 110, the County was not 

required to obtain a final determination from the District regarding the new corridor’s 

consistency with CERP. Furthermore, as explained in the Exception to Paragraph 107, the data 
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and analysis demonstrates that it is at least fairly debatable that the Plan Amendment is not 

inconsistent with CERP. Whether a plan amendment is supported by data and analysis is subject 

to the “fairly debatable” standard.  The Sierra Club, 2002 WL 1592234, at *26–28. 

Paragraph 111 therefore must be amended as follows: 

111. Notwithstanding the previous finding that Petitioners did not prove 

that the Plan Amendment was inconsistent with CERP, because the Plan 

Amendment was adopted absent a determination of consistency with CERP, 

the Plan Amendment is not based upon adequate data or analysis. To be 

“based upon data” means “to react to it in an appropriate way and to the 

extent necessary[.]” § 163.3177(f), Fla. Stat. The County did not react 

appropriately to the data and analysis available—that the District needed 

more information in order to determine consistency—by adopting the Plan 

Amendment without such needed information. It is fairly debatable whether 

the Plan Amendment is based on adequate data and analysis because the 

County presented ample data and analysis showing that the Plan 

Amendment is not inconsistent with CERP. Although the District did not 

render a final determination as to the roadway project’s ultimate consistency 

with CERP, nothing in Chapter 163 or in the CDMP required the County to 

obtain such a determination from the District before approving the Plan 

Amendment, as the Plan Amendment was only a threshold requirement for 

further permitting reviews at which CERP consistency could be determined.  

In the alternative, if, despite the ample data and analysis supporting internal consistency 

with Policy CON-7J, the Administration Commission nevertheless affirms the ALJ’s conclusion 

that insufficient data and analysis addresses internal consistency as to this policy, 

§ 163.3184(8)(a), Fla. Stat., provides that the Administration Commission “shall specify 

remedial actions that would bring the . . . plan amendment into compliance.” To that end, the 

County submits that the Administration Commission should give the County an opportunity to 

obtain from the District a determination as to whether the Plan Amendment – as opposed to the 

ultimate roadway project – presents any fatal flaws that cannot be addressed through future 

permitting and design and thus whether the Plan Amendment is inconsistent with CERP.   
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26. Paragraph 128 

 

The ALJ’s conclusion in Paragraph 128 that the Plan Amendment is inconsistent with 

Policy LU-1R’s provisions regarding a transfer of development rights (“TDR”) program is 

legally erroneous because those provisions are irrelevant to the Plan Amendment. It is also not 

supported by substantial competent evidence.  

Policy LU-1R begins, “Miami-Dade County shall take steps to reserve the amount of land 

necessary to maintain an economically viable agricultural industry.” [CDMP at I-4]. As the ALJ 

correctly found in Paragraph 119, “[t]he Plan Amendment will not reduce the amount of 

agriculture land to below the threshold required for a viable agriculture industry.” Policy LU-1R 

then goes on to specify that one of the steps the County shall take to preserve agricultural land 

shall be to “adopt and develop a transfer of developments rights (TDR) program to preserve 

agricultural land that will be supplemented by a purchase of development rights program to 

preserve agricultural land and environmentally sensitive property.” The policy then provides 

more detail on how the TDR program will be implemented. As Mr. Woerner testified, the 

County’s TDR program already exists. [Tr. vol. 11, 39:5–39:18].  

The ALJ nevertheless found the Plan Amendment inconsistent with Policy LU-1R 

because “[t]he Plan Amendment included no provisions regarding the development, adoption, or 

implementation of the TDR program.” The ALJ’s conclusion is not only not supported by 

substantial competent evidence and legally erroneous, it is also irrational, because the Plan 

Amendment directly addresses the TDR program: new Policy LU-1V provides that preservation 

of agricultural lands for mitigation purposes “may be through participation in the County’s 

Purchase Development Rights program or other mechanism acceptable to the Miami-Dade 

County Department of Regulatory and Economic Resources (or successor Department).” Policy 
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LU-1R specifies the Purchase Development Rights program “supplement[s]” the TDR program.  

The ALJ’s conclusion is also irrational because nothing in the plain language of Policy 

LU-1R requires plan amendments that affect agricultural lands to include provisions relating to 

the TDR program. The fact that the Plan Amendment did include such a provision was not 

necessary under Policy LU-1R and was done instead to further strengthen the CDMP’s 

protection of agricultural lands. As Mr. Woerner opined, the Plan Amendment “clearly 

support[s]” Policy LU-1R. [Tr. vol. 11, 100:6–100:22]. The ALJ’s irrational interpretation of, 

and conclusion that the Plan Amendment is inconsistent with, Policy LU-1R are legally 

erroneous and unsupported by substantial competent evidence.  

Paragraph 128 therefore must be amended as follows: 

128. At first blush, Policy LU-1R appears to be relevant because it begins by 

mandating the County to “reserve the amount of land necessary to maintain an 

economically viable agricultural industry.” However, the remainder of the policy 

mandates the County to adopt a transfer of development rights (“TDR”) program 

and provides more detail on how TDR will be implemented. The policy must be 

construed as a whole. The Plan Amendment included no provisions regarding 

the development, adoption, or implementation of the TDR program. Thus, 

the Plan Amendment is inconsistent with this policy. While the policy does 

not require the Plan Amendment to have provisions regarding the TDR 

program, the Plan Amendment nevertheless did address the TDR program 

by providing, in new Policy LU-1V, that preservation of agricultural lands 

for mitigation purposes “may be through participation in the County’s 

Purchase of Development Rights program or other mechanism acceptable to 

the Miami-Dade County Department of Regulatory and Economic Resources 

(or successor Department).” As Policy LU-1R explains, the County’s 

Purchase of Development Rights program “supplement[s]” the TDR 

program. The Plan Amendment is not inconsistent with Policy LU-1R.  

 

27. Paragraph 152 

 

The ALJ’s finding in Paragraph 152 that the “purpose of the Plan Amendment is two-

fold” is materially incomplete and therefore not supported by substantial competent evidence. 
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The Long-Range Transportation Plan described the purpose and need for the new corridor: 

The new extension will address existing highway congestion and enhance 

mobility in the fastest growing area of the county. The purpose of the SR-836 

(Dolphin) SW Extension is to: Improve system connectivity, Improve access to 

and from the area to major employment centers such as the MIA, the MIC, the 

Port of Miami, Downtown Miami, Doral, as well as educational and commercial 

centers within the study area, Provide north south expressway access to serve 

existing and future travel demand, Improve hurricane/emergency evacuation 

routes and travel times, Evaluate multimodal transportation opportunities to 

improve connectivity to the fast growing southwest area of Miami-Dade County, 

Evaluate the best alternative for the SR-836 (Dolphin) SW Extension that is 

technically sound, environmentally sensitive and publicly acceptable. 

 

[MDC Ex. 118, Appendix G at G-27].  

Notable among that “purpose and need” list is the need to “[i]mprove 

hurricane/emergency evacuation routes and travel times.” Even more notable is that the County 

expressly and repeatedly introduced evidence and argument that the Plan Amendment improved 

emergency evacuation to and from the West Kendall area. [See MDC PRO ¶¶ 42–47, 52, 77–

78]. In particular, the evidence demonstrated that the Plan Amendment would improve 

evacuation times into and out of West Kendall by improving congestion on the surface streets, 

by providing additional connectivity and capacity to the expressway network, by providing 

greater access to the emergency evacuation centers located in West Kendall, and by improving 

the capacity of the Homestead Extension of the Florida Turnpike (“HEFT”) during an 

emergency, which, as one of only two limited access north-south facilities within the traffic 

study area (the other being Krome Ave.), is already overloaded during evacuation operations. 

[Tr. vol. 8, 1186:4–17, 1190:19–1191:20; Tr. vol. 11, 84:17–87:6; MDC Ex. 38 at 307–10]. 

Yet the ALJ made no findings about this important issue; the Recommended Order is 

completely silent about emergency evacuation.  

Other stated purposes of the Plan Amendment are to provide additional transit and 
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recreational trail options to West Kendall residents. The Plan Amendment reflects these purposes 

in the new policies adopted in the Plan Amendment: new Policy MT-4D requires the expressway 

to be developed as a multi-modal facility, which “shall provide for mass transit service” and 

“shall incorporate lanes having technologies that facilitate the safe travel of automated vehicles, 

including mass transit vehicles, at high rates of speed for a connection with the transit service 

being implemented as part of the current SR 836 reconstruction generally east of the Turnpike;” 

and new Policies MT-4E and ROS-3F call for the new corridor to include “a multi-use 

recreational trail within [its] corridor” that is “designed for walking, cycling, horseback riding, 

and passive recreational uses” and “to provide for seamless connections to the County’s existing 

and planned trails and greenways network proximate to the corridor.”   

Because the record evidence demonstrated that the new corridor would serve more than 

just the two purposes the ALJ articulated, this finding is not supported by substantial competent 

evidence.  Paragraph 152 therefore must be amended as follows: 

152. The purpose of the Plan Amendment is mani- two-fold: to improve mobility 

in West Kendall; and to decrease the commute times to downtown and other 

employment centers; improve system connectivity; improve access to and 

from the area to major employment centers such as the MIA, the MIC, the 

Port of Miami, Downtown Miami, Doral, as well as educational and 

commercial centers within the study area; provide north-south expressway 

access to serve existing and future travel demand; improve 

hurricane/emergency evacuation routes and travel times; provide 

multimodal transportation opportunities to improve connectivity to the fast 

growing southwest area of Miami-Dade County; and provide multi-use 

recreational options that provide seamless connections to the County’s trails 

and greenways network. 

   

28. Paragraphs 153–155 

 

The ALJ’s finding in Paragraph 153 that the data show “minimally increased mobility in 

the study area” is legally erroneous, and it is further infused with policy considerations. The ALJ 
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should have applied the correct legal standard, which was to assess whether, based on the expert 

testimony, data, and analysis, it is “fairly debatable” that the Plan Amendment is internally 

consistent with other CDMP policies governing the provision of transportation infrastructure 

and, moreover, whether it is “fairly debatable” that the Plan Amendment is supported by data 

and analysis. The ALJ also improperly substituted her value judgment for that of the local 

legislature, the County Commission, in determining that the roadway was not worth building 

even though, as the ALJ determined, the data showed “significant reduced congestion on certain 

roadway segments in the West Kendall area during morning and evening rush hours.”  

The ALJ’s analysis thus runs afoul of the fairly debatable rule. (See Standard of Review, 

supra). It is axiomatic that an ALJ’s role is not to determine “whether a comprehensive 

amendment is the best approach available to a local government for achieving its purposes.” 

Pacetta, LLC v. Town of Ponce Inlet, No. 09-1231GM, 2012 WL 993258, at *8 (Fla. Div. 

Admin. Hrgs. Mar. 20, 2012).   

The legal question in this proceeding is not, does the new corridor provide sufficiently 

increased mobility to justify building it? Rather, the legal question is, is the new corridor 

internally consistent with CDMP policies that address transportation infrastructure? Of particular 

import is Objective TC-1, which calls for “all roadways . . . [to] operate at the adopted level of 

service (LOS) standards or better” and for the County “to operate its roadway network at a level 

of service better than the base level of service standards contained herein.” The Plan Amendment 

affirmatively furthers this policy because the data shows improvements to the levels of service 

on the surface streets within the traffic study area, many of which are already or are close to 

failing, and also reduces congestion on the HEFT. [MDC Exs. 3, 8, 16, 38, 44; Tr. vol. 6, 

963:22–964:4, 1016:12–1019:19; Tr. vol. 11, 31:12–32:18; see also MDC PRO ¶¶ 26–37, 69–
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77]. Also relevant, and affirmatively furthered by the Plan Amendment, is the CDMP 

Transportation Element’s overall Goal, to “[d]evelop and maintain an integrated multimodal 

transportation system . . . to move people of all ages and abilities and goods in a manner 

consistent with overall countywide land use and environmental protection goals and integration 

of climate change considerations in the fiscal decision-making process.” [CDMP at II-2; Tr. 

vol. 11, 14:18–15:19]. Likewise, the Plan Amendment also furthers the Traffic Circulation 

Subelement’s Goal, which is to “[d]evelop, operate and maintain a safe, efficient and economical 

traffic circulation system . . . that provides ease of mobility to all people and for all goods, is 

consistent with desired land use patterns, conserves energy, protects the natural environment, 

enhances non-motorized transportation facilities, supports the usage of transit, and stimulates 

economic growth.” [CDMP at II-9; Tr. vol. 11, 21:22–22:24]. And, as noted in the Exceptions 

to Paragraphs 46 and 48, the County’s need to not only maintain but also upgrade infrastructure 

to support the existing and future population is an express policy: the CDMP expressly 

recognizes that “[g]rowth of Miami-Dade County . . . is not projected to cease after the year 

2030” and thus that “prudent long-term planning for infrastructure may need to anticipate 

locations for possible future extension.” [CDMP at I-78]. 

Contrary to the ALJ’s interpretation, these and other applicable policies do not call for a 

quantitative analysis, i.e., is there a baseline amount of improvement that an amendment must 

show to be approved? Rather, the above-cited policies call for a qualitative analysis: does the 

Plan Amendment improve transportation conditions or otherwise further these policies regarding 

transportation infrastructure? And it is at least fairly debatable that the data and analysis 

demonstrated such improvements. The trade-offs that achieving those improvements may entail 

is, as addressed further below, a matter that Chapter 163 leaves squarely to the policy judgment 
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of the County Commission. 

While it is clear that the ALJ preferred the Petitioners’ expert’s opinion that the mobility 

improvements in West Kendall would be “meager” (R.O. ¶ 156), the question before the ALJ 

was not whether she agreed with one expert over another over how much of an improvement 

there would be. The question was whether it was “fairly debatable” that the Plan Amendment 

would provide some transportation improvement in West Kendall, in furtherance of the above-

referenced policies, among others. And when two experts come to different opinions on an issue, 

then the issue is, by definition, “fairly debatable.” See Martin Cnty. v. Section 28 P’ship, 772 So. 

2d 616, 621 (Fla. 4th DCA 2000) (“Where, as here, there is evidence in support of both sides of a 

comprehensive plan amendment, it is difficult to determine that the County’s decision was 

anything but ‘fairly debatable.’”); 1000 Friends of Florida, Inc. v. Martin Cnty., Case No. 10-

10007GM, 2011 WL 1782280, at *10 (Fla. Div. Admin. Hrgs. May 5, 2011) (same).  

Here, the County introduced the testimony of two of its own experts, who opined that the 

mobility improvements in West Kendall caused by the new corridor would be “significant.” Mr. 

Vinod Sandanasamy, a transportation planning expert [Tr. vol. 8, 1176:7–14], testified that the 

data proved that the new corridor would provide “significant relief from congestion” in the West 

Kendall study area. [Id. at 1180:23–1181:7]. He then explained how he formulated his opinion, 

citing traffic analysis and providing context for how to assess traffic improvements. [Id. at 

1181:8–1186:3]. For example, he acknowledged that in some locations, “there was a slight 

increase” in traffic, “[b]ut overall, we saw significant reduction in traffic because of this project.” 

[Id. at 1182:6–1182:12]. He also explained how, contrary to Petitioners’ expert’s opinion, 

improvements in traffic systems management cannot yield the same level of mobility 

improvements as the new corridor can. [Id. at 1183:19–1184:2]. Likewise, he explained how the 
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roadway improvements currently planned for West Kendall are not sufficient to relieve traffic 

congestion significantly. [Id. at 1184:10–1186:3]. Mr. Sandanasamy further testified that, in 

addition to providing congestion relief during normal conditions, the congestion relief that the 

new corridor would provide during an emergency evacuation would have “huge” significance, 

and he explained the basis for that opinion. [Id. at 1186:4–1191:20]. Strangely, the ALJ not once 

acknowledged Mr. Sandanasamy’s expert opinions that the corridor would relieve congestion.  

In addition to Mr. Sandanasamy’s testimony that the Plan Amendment would 

significantly improve mobility in West Kendall, the County also presented the testimony of Mr. 

Woerner, who is also a transportation planning expert. [Tr. vol. 11, 11:6–12]. Like Mr. 

Sandanasamy, Mr. Woerner testified that the Plan Amendment would make traffic “more 

efficient” in West Kendall and would provide “a significant improvement in the levels of service 

in the network within the traffic study area, as well as on the facility itself,” and he provided the 

basis for his opinions. [Tr. vol. 11, 17:6–18:15, 21:18–22:15, 31:9–32:18]. In the recommended 

order, however, the ALJ ignored Mr. Woerner’s testimony on the issue of traffic relief.  

Furthermore, beyond disregarding the opinion testimony of the County’s experts, the 

ALJ’s brief findings in Paragraphs 153 (and in Paragraphs 154–55) pay short shrift to the wealth 

of data and analysis showing that the new corridor would significantly reduce congestion within 

West Kendall. The screenline analysis for Corridor 2.1.D, which the ALJ recognized as most 

closely approximating the new corridor, shows significantly reduced congestion on West 

Kendall’s surface streets throughout the day. For example, without the proposed expressway, 

SW 8 St. at the HEFT is projected to have a daily traffic volume of 58,778 vehicles in the year 

2050 without the new expressway – the “no-build scenario.” [MDC Ex. 16 at App. D at 88 

(“No-Build Scenario”)]. But with the proposed expressway, the number of vehicles on that 
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street would decrease by 6,988, to 51,790, which represents a 12 percent reduction. [Id. at 93 

(“Year 2050 Screenline Volume Summary: Corridor 2 Scenario 1D – Daily Volumes”)]. 

And SW 8 St. at SW 137 Ave would see a 39 percent reduction of 31,423 vehicles, from a daily 

traffic volume of 81,293 to 49,870. Daily traffic volumes on other east-west segments would be 

reduced as follows:  

 On SW 40 St., a 6 percent reduction of 3,373 vehicles (from 56,227 to 52,854) at the HEFT, 

and a 20 percent reduction of 5,689 (from 28,274 to 22,585) at SW 137 Ave. 

 On SW 88 St., a 7 percent reduction of 6,264 (from 85,786 to 79,522) at the HEFT, and an 8 

percent reduction of 4,167 (from 49,784 to 45,617) at SW 137 Ave.  

 On SW 104 St./Killian Parkway, a 7 percent reduction of 2,991 (from 43,328 to 40,337) at 

the HEFT, and a 7 percent reduction of 1,078 (from 16,100 to 15,022) at SW 137 Ave.  

 On SW 120 St., a 6 percent reduction of 3,191 (from 57,170 to 53,979) at the HEFT, and a 6 

percent reduction of 2,445 (from 40,789 to 38,344) at SW 137 Ave.  

 

Daily traffic volumes on the following north-south roads would also be reduced significantly: 

 

 North of SW 8 St.: 

o SW 127 Ave.: 35 percent reduction of 9,898 vehicles (from 27,952 to 18,054).  

o SW 132 Ave.: 17 percent reduction of 2,610 vehicles (from 15,230 to 12,620) 

o SW 137 Ave.: 25 percent reduction of 16,651 vehicles (from 67,433 to 50,782). 

 South of SW 88 St.: 

o SW 127 Ave.: 12 percent reduction of 2,054 (from 17,427 to 15,373).  

o SW 142 Ave.: 7 percent reduction of 1,390 (from 19,784 to 18,394). 

o SW 162 Ave.: 58 percent reduction of 8,035 (from 13,859 to 5,824). 

 South of SW 104 St./Killian Parkway: 

o Hammocks Blvd. (west of SW 152 Ave): 25 percent reduction of 5,443 (from 21,653 

to 16,210).  

o SW 157 Ave.: 10 percent reduction of 2,867 (from 29,760 to 26,893). 

o SW 162 Ave.: 20 percent reduction of 2,615 (from 12,790 to 10,175). 

 The HEFT: 

o North of SW 8 St.: 11 percent reduction of 24,642 (from 232,478 to 207,836). 

o South of SW 26 St.: 10 percent reduction of 24,642 (from 227,426 to 205,433). 

o South of SW 72 St.: 9 percent reduction of 16,287 (from 174,280 to 157,993). 

o South of SW 104 St.: 5 percent reduction of 8,106 (from 178,490 to 170,384). 

 

Other roads would experience about a 5 percent reduction at both the HEFT and SW 137 Ave. 

 

[Id. at 88, 93; MDC Ex. 3 at App. 40; Tr. vol. 6, 1016:12–1019:13]. 

 The improvements would be significant during the morning and afternoon rush hours. In 
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the morning rush hour, the following eastbound roads would see significant reductions in traffic 

volume:  

 On SW 8 St., a 10 percent reduction of 906 vehicles (from 8,763 to 7,857) at the HEFT, and 

a 37 percent reduction of 3,762 (from 10,148 to 6,386) at SW 137 Ave.;  

 On SW 40 St., a 6 percent reduction of 400 vehicles (from 6,713 to 6,313) at the HEFT and a 

16 percent reduction of 801 vehicles (from 5,006 to 4,205) at SW 137 Ave.;  

 On SW 88 St., an 8 percent reduction of 912 vehicles (from 10,856 to 9,944) at the HEFT 

and a 12 percent reduction of 775 vehicles (from 6,606 to 5,831) at SW 137 Ave.;  

 On SW 104 St., a 9 percent reduction of 500 vehicles (from 5,768 to 5,268) at the HEFT and 

a 17 percent reduction of 538 vehicles (from 3,085 to 2,547) at SW 137 Ave.;  

 On SW 120 St., a 9 percent reduction of 633 (from 6,838 to 6,205) at the HEFT and a 7 

percent reduction of 316 (from 4,459 to 4,143) at SW 137 Ave.; and  

 On other eastbound roadways, a 5–6 percent reduction at the HEFT and at SW 137 Ave.  

 

[MDC Ex. 16 at 88, 111 (“Year 2050 Screenline Volume Summary: Corridor 2 Scenario 1D 

– AM and PM Traffic Volumes”); Tr. vol. 6, 1019:14–19]. 

 In the afternoon rush hour, westbound roads would see the following reductions:  

 On SW 8 St., an 11 percent reduction of 1,152 vehicles (from 10,129 to 8,977) at the HEFT, 

and a 36 percent reduction of 3,932 (from 10,958 to 7,026) at SW 137 Ave.;  

 On SW 40 St., a 7 percent reduction of 573 vehicles (from 7,831 to 7,258) at the HEFT, and 

a 16 percent reduction of 913 (from 5,736 to 4,823) at SW 137 Ave.;  

 On SW 88 St., a 9 percent reduction of 1,046 vehicles (from 11,739 to 10,693) at the HEFT, 

and an 11 percent reduction of 808 (from 7,062 to 6,254) at SW 137 Ave.;  

 On SW 104 St., a 10 percent reduction of 610 vehicles (from 6,253 to 5,643) at the HEFT, 

and a 23 percent reduction of 847 (from 3,726 to 2,879) at SW 137 Ave.;  

 On SW 120 St., a 7 percent reduction of 524 vehicles (from 7,294 to 6,770) at the HEFT, and 

a 5 percent reduction of 257 (from 4,943 to 4,686) at SW 137 Ave.; and  

 On other eastbound roadways, a 5–6 percent reduction at the HEFT and at SW 137 Ave.  

 

[MDC Ex. 16 at 88, 111; Tr. vol. 6, 1019:14–19]. 

 The screenline analysis also demonstrates – by dividing the total potential reduction in 

north-south arterial flow volume by the total north-south traffic flow volumes for all segments 

under the “no-build” scenario – that the expressway would reduce daily traffic volumes on all 

north-south streets in both directions by an average of 8 percent. [MDC Ex. 16 at 93].  

 The Traffic Impact Study included in the Department’s Initial Recommendation Report, 
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which drew data from the ACE Report and other PD&E reports, highlighted the above-identified 

improvements to the HEFT and SW 137th Ave., and further identified significantly reduced 

congestion on the following segments:  

 On 157 Ave. north of 136 St., a 27 percent reduction of 9,988 vehicles from the existing 

traffic volume of 36,817 vehicles;  

 On SW 8 St. east of SW 157 Ave., a 47 percent reduction of 18,384 vehicles, from the 

existing traffic volume of 38,943 vehicles;  

 On SW 40 St. east of the proposed SR-836 extension, a 37 percent reduction of 5,581 

vehicles from the existing traffic volume of 15,153 vehicles;  

 On SW 88 St. west of SW 172 Ave., a 51 percent reduction of 18,212 vehicles, from the 

existing traffic volume of 35,521 vehicles; and 

 On SW 120 St. east of the proposed SR-836 extension, a 75 percent reduction of 12,898 

vehicles from the existing traffic volume of 17,265 vehicles. 

  

[MDC Ex. 3 at App. 40 (Table 11); see also MDC Ex. 16 at 93]. 

 In sum, under all scenarios and regardless of the alignment of the proposed expressway, 

eastbound arterial traffic congestion decreases during the AM peak, while westbound traffic 

congestion decreases during the PM peak. [MDC Ex. 16 at 3]. 

 Other metrics also show that the final adopted alignment improves transportation for 

West Kendall and within the overall traffic study area. The availability of additional roadway 

capacity enhances mobility, which results in a higher throughput traveling in a shorter amount of 

time. A comparison of the “build” and “no-build” scenarios based on the Application alignment 

shows an average daily reduction in Vehicle Hours Traveled (VHT) from 226,033 to 218,803 

and an average daily increase in travel speed from 27.72 mph to 29.34 mph, even with an overall 

average daily increase in the traffic volume and an increase in Vehicle Miles Traveled (VMT) 

for the entire traffic study area. [MDC Ex. 3 at 8.1.11].   

 Robust data and analysis also show that, in addition to reducing congestion during normal 

daily travel, the Plan Amendment relieves congestion during emergency evacuations. The data 

shows the existing congestion in West Kendall currently hampers emergency evacuation. The 
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Plan Amendment thus improves evacuation times into and out of West Kendall by improving 

congestion on the surface streets, providing additional connectivity and capacity to the 

expressway network, and providing greater access to the emergency evacuation centers located 

in West Kendall. The Plan Amendment also improves the capacity of the HEFT during an 

emergency, which, as one of only two limited access north-south facilities within the traffic 

study area (the other being Krome Ave.), is already overloaded during evacuation operations. 

[Tr. vol. 8, 1186:4–17, 1190:19–1191:20; Tr. vol. 11, 84:17–87:6; MDC Ex. 38 at 307–10].  

In finding in Paragraph 153 (as well as Paragraphs 154 and 155) that the evidence shows 

“minimally increased mobility in the study area,” the ALJ cherry-picked a few data points and 

ignored the rest. Even worse, the ALJ completely ignored the opinions of two of the County’s 

expert witnesses, who opined that the data show that the Plan Amendment would result in 

significant improvements to mobility in West Kendall.  

Rather than describing the County’s data and analysis on mobility improvements and 

making a finding as to whether it was “fairly debatable,” based on the expert testimony, data, and 

analysis, that the Plan Amendment was supported by data and analysis and internally consistent 

with policies regarding transportation infrastructure, the ALJ simply accepted Petitioners’ 

expert’s value judgments. This legal error violates the “fairly debatable” standard. Data and 

analysis showed transportation improvements, and Chapter 163 leaves the determination as to 

the significance of those improvements to the County Commission’s legislative judgment. 

Paragraph 153 therefore must be amended as follows: 

153. While the study does reveal significant reduced congestion on certain 

roadway segments in the West Kendall area during morning and evening 

rush hours, overall the study supports a finding of minimally increased 

mobility in the study area. For example, analysis of the alignment most 

closely approximating the new corridor, scenario 2.1D, results in a reduction 

of 6,988 vehicles on SW 8th Street, and reduction of 6,264 vehicles on SW 
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88th Street. But, the impact on daily traffic volumes is minor. The data and 

analysis shows significantly reduced congestion on West Kendall’s surface 

streets throughout the day. For example, without the proposed expressway, 

SW 8 St. at the Homestead Extension of the Florida Turnpike (“HEFT”) is 

projected to have a daily traffic volume of 58,778 vehicles in the year 2050 

without the new expressway – the “no-build scenario.” But with the proposed 

expressway, the number of vehicles on that street would decrease by 6,988, to 

51,790, which represents a 12 percent reduction. And SW 8 St. at SW 137 

Ave would see a 39 percent reduction of 31,423 vehicles, from a daily traffic 

volume of 81,293 to 49,870. Daily traffic volumes on many other segments 

would be reduced as well. Moreover, these traffic-volume improvements 

would be even more pronounced during the morning and afternoon rush 

hours. Other metrics also show that the final adopted alignment improves 

transportation for West Kendall and within the overall traffic study area. 

The availability of additional roadway capacity enhances mobility, which 

results in a higher throughput traveling in a shorter amount of time. A 

comparison of the “build” and “no-build” scenarios based on the Application 

alignment shows an average daily reduction in Vehicle Hours Traveled 

(VHT) from 226,033 to 218,803 and an average daily increase in travel speed 

from 27.72 mph to 29.34 mph, even with an overall average daily increase in 

the traffic volume and an increase in Vehicle Miles Traveled (VMT) for the 

entire traffic study area. The total reduction in vehicle hours traveled (“VHT”) 

for morning rush hour is four percent, and for evening rush hour is five percent. 

The average annual daily reduction in VHT is just over three percent (a reduction 

from 226,033 to 218,803), and an average daily increase in travel speed from 

27.72 mph to 29.34 mph.  

 

154. The data also shows the greatest a reduction in vehicle miles travelled 

(“VMT”) of is six percent. 

 

155. Notably, the new corridor would result in an improvement of the LOS for 

almost less than half of the roadways within the study area. 8th Street, east of 

157th Avenue, would improve from LOS D to C; Bird Road would improve from 

LOS E to D; 120th Street would improve from LOS D to C; and 157th Avenue, 

north of 136th Street, would improve from LOS F to C. The remaining seven 

segments studied would remain at their existing LOS, including 137th Avenue, 

south of the new corridor, which would continue to operate at LOS F. 

 

29. Paragraph 156 

 

The ALJ’s finding in Paragraph 156 that “the data reveal that the improvements in West 
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Kendall congestion would be, as Petitioner’s expert described, ‘meager’” is legally erroneous 

because the ALJ made her finding based on her own opinion of the data rather than by applying 

the correct legal standard to assess whether, based on the expert testimony, data, and analysis, it 

is “fairly debatable” that transportation will be improved in West Kendall. Furthermore, as 

explained in the Exception to Paragraph 152, the ALJ erred in finding that the Plan Amendment 

had only two objectives. Moreover, the legal test is not whether the Plan Amendment satisfies 

the two specific objectives the ALJ identified. As set forth in the Exceptions to Paragraphs 153–

55, the legal test is whether the Plan Amendment is internally consistent with the CDMP policies 

regarding the provision of transportation infrastructure.  

As explained in the Exceptions to Paragraphs 153–55, the question before the ALJ was 

not whether she agreed with Petitioners’ experts. The question was whether it was “fairly 

debatable” that the Plan Amendment would improve transportation in West Kendall. In 

disregarding the County’s expert’s opinions that the improvements would be significant, and 

ignoring the wealth of data and analysis that the County introduced showing the new corridor 

would significantly reduce congestion, the ALJ violated the “fairly debatable” standard.  

Paragraph 156 makes the second, separate conclusion that the data “provide no support 

for a finding that the Plan Amendment will accomplish its second objective – improving the 

commute time to downtown and other employment centers,” but this conclusion is legally 

erroneous for the same reason: the ALJ ignored the County’s evidence on the issue, including 

expert opinion testimony, and failed to assess whether the issue was “fairly debatable.” And in 

any event, the ALJ erred in attaching any legal significance to whether the Plan Amendment 

satisfied this purpose. The question, again, is whether data and analysis shows transportation 

improvements consistent with the policies identified in the Exceptions to Paragraphs 153–55, 
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such as the requirement that the County maintain or improve roadway levels of service. 

The ALJ’s conclusion that the Plan Amendment would not improve commute times to 

downtown and other employment centers is further not supported by substantial competent 

evidence because it is based on the erroneous finding that the PD&E study “contains no 

information about impact on commute times to those destinations.” But the PD&E study, as well 

as testimony by the County’s witnesses, did provide data and analysis about impact on commute 

times to downtown and other employment centers. The data and analysis showed that those 

commute times would improve, and the ALJ’s finding to the contrary is based on a fundamental 

misunderstanding of that data and analysis.  

To determine how the alternative proposed alignments for the new corridor would 

improve commute times, the PD&E analyzed traffic impacts over a broad study area. The 

boundaries of that “traffic study area” were delineated using a model12 that incorporated the 

different corridor alignments and turned those corridors on and off to see where significant 

impacts to traffic stopped appearing. [Tr. vol. 6, 943:15–944:15]. For example, the model 

showed that the alternative alignments would have minimal impact on the amount of traffic south 

of SW 152 St., or east of 97 Ave.; this includes impacts to drivers on the existing segments of 

SR-836, east of 107 Ave. [Id. at 959:5–960:18; vol. 7, 1144:9–1145:20, 1147:10–20; Tr. vol. 8, 

1237:7–1238:24, 1260:22–1262:1]. By contrast, the alternative alignments reduced the average 

annual daily traffic along portions of SW 8 St. by 30 or 40 percent and along portions of SW 40–

42 St. by about 10 percent, and significantly improved other surface streets. [Tr. vol. 6, 959:5–

                                                 

12 That model is known as the Southeast Regional Planning Model (“SERPM”), which is owned 

by the Transportation Planning Organization: it includes planned transportation projects, existing 

and future land use designations, existing and future population projections, and existing and 

future employment projections for different areas of the County, and it is therefore used to 

analyze every transportation project in Miami-Dade County for impacts to both the existing and 

future planned environment. [Tr. vol. 6, 947:12–950:2]. 
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960:18]. Notably, the overall traffic impacts and the impacts to the roadways within the traffic 

study area did not vary significantly among nine of the corridors studied in the ACE, meaning 

that the traffic study was set appropriately to analyze all significant impacts of the proposed 

expressway.13 [Id. at 960:20–963:11; MDC Ex. 15 at 29]. Accordingly, the traffic study area 

for the SR-836 southwest extension project was established as a 75-square-mile area bounded on 

the north by NW 12 St., the east by SW 97 Ave., the south by SW 152 St./Coral Reef Dr., and 

the west by SW 177 Ave./Krome Ave. [Tr. vol. 6, 943:10–944:15; MDC Ex. 14 at 2, 14].  

The County’s transportation planning expert, Mr. Sandanasamy, testified that the traffic 

study area boundaries were appropriately drawn because impacts to traffic were “significant” 

within the boundaries and were “not significant” beyond the boundaries. [Tr. vol. 8, 1179:19–

1180:22; see also id. at 1246:3–1246:5 (“the impacts were significant within the study area, 

and once the impacts became minimal, we have to draw a line”)]. Mr. Sosa, who oversaw the 

collection of the data and analysis for the traffic study area, testified the same. [Tr. vol. 6, 

958:13–960:18]. Mr. Sandanasamy further explained that, because commute times will improve 

for persons driving within the traffic study area, commute times for persons driving from within 

the traffic study area to destinations outside the traffic study area will necessarily improve as 

well. He used the employment center of Doral as an example: even though Doral is outside the 

traffic study area, “the [new corridor] has a connection to Doral, and so it’s going to reduce the 

commute times significantly.” [Id. at 1263:25–1265:4].  

In sum, for a person commuting from West Kendall (that is, within the traffic study area) 

to an employment center in Downtown Miami, Doral, or somewhere else outside the traffic study 

                                                 

13 The one exception was Corridor 5B, which would have extended SR-836 to Krome Ave.: that 

corridor attracted significantly more traffic to Krome Ave., which is outside the UDB and is the 

westernmost boundary of the traffic study area; but that corridor was not ultimately selected. [Tr. 

vol. 6, 960:20–963:11; MDC Ex. 15 at 29].  
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area, the part of the commute that occurs within the traffic study area will take less time to 

complete, and the part of the commute that occurs outside the traffic study area will take the 

same time to complete as if the new corridor were not built. Because that commuter saved time 

within the traffic study area, the commuter saved time on the commute as a whole.  

Mr. Sandanasamy’s testimony, Mr. Sosa’s testimony, and the other data and analysis 

demonstrated this improvement to commute times, but the ALJ disregarded all of it and instead 

concluded that the data “provide no support for a finding that the Plan Amendment will 

accomplish its second objective—improving the commute time to downtown and other 

employment centers.” This finding is not supported by substantial competent evidence because it 

assumes the non-existence of the above-discussed evidence. But the finding is also legally 

erroneous because the issue before the ALJ was not whether commute times to downtown and 

other employment centers would definitively improve, or even whether it was “fairly debatable” 

that commute times would improve. The question before the ALJ was whether the Plan 

Amendment was consistent with qualitative—not quantitative—policies calling for 

transportation improvements in the County and with policies calling for roadway levels of 

service to be maintained or improved. “Improving commute times” is not required by any 

existing CDMP or statutory provisions to justify a roadway improvement and is thus not legally 

relevant to the question of internal consistency or statutory consistency.   

Paragraph 156 therefore must be amended as follows: 

156. Not only does the data reveal that the improvements in West Kendall 

congestion would be, as Petitioner’s expert described, “meager,” but also 

they provide no support for a finding that the Plan Amendment will 

accomplish its second objective—improving the commute time to downtown 

and other employment centers. In light of the competing data and analysis 

and expert testimony, it is at least fairly debatable that the Plan Amendment 

would provide transportation improvements for West Kendall residents and 
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is internally consistent with CDMP policies governing the provision of 

transportation infrastructure, such as: Objective TC-1, which calls for “all 

roadways . . . [to] operate at the adopted level of service (LOS) standards or 

better”; the Transportation Element Goal to “[d]evelop and maintain an 

integrated multimodal transportation system . . . to move people of all ages 

and abilities and goods in a manner consistent with overall countywide land 

use”; and the Traffic Circulation Subelement Goal to “[d]evelop, operate and 

maintain a safe, efficient and economical traffic circulation system . . . that 

provides ease of mobility to all people and for all goods. . . .”  

 

30. Paragraph 159 

 

Paragraph 159’s finding that Mr. Mullerat’s testimony “that it was not an acceptable 

planning practice to have ignored origin and destination trips” was credible is not supported by 

substantial competent evidence because the evidence shows that the data and analysis did 

consider commutes from within the West Kendall traffic study area to destinations outside of the 

traffic study area. As explained with respect to Paragraph 156, the data and analysis showed that 

the SERPM model used in the traffic analysis inherently distributes trips from origins to 

destinations, and it functions by distributing trips that are generated in the origin zones to the 

destination zones. [Tr. vol. 6, 958:13–960:18; Tr. vol. 8, 1179:19–1180:22, 1246:3–1246:5]. 

Thus, the data and analysis showed that, for trips that took place partly within the traffic study 

area and partly outside the traffic study area (such as commutes from West Kendall to 

Downtown Miami or Doral), the traffic benefits were significant while driving inside the traffic 

study area, and traffic impacts were insignificant while driving outside the traffic study area. In 

short, for commuters originating in the study area, their commute time to get out of the study 

area would be reduced, their commute outside the study area would be unchanged, and their 

commute time would thus be reduced overall. [Tr. vol. 6, 958:13–960:18; Tr. vol. 8, 1179:19–

1180:22, 1246:3–1246:5].   

Paragraph 159 therefore must be amended as follows: 
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159. Mr. Mullerat testified, credibly, that it was not an acceptable planning 

practice to have ignored origin and destination trips, but this testimony was 

irrelevant because the data and analysis did not ignore origin and destination 

trips. The data and analysis in fact showed that the SERPM model used in 

the analysis automatically includes the distribution of trips from the origin 

zones to destination zones. The data and analysis further showed that, for 

trips that took place partly within the traffic study area and partly outside 

the traffic study area (such as commutes from West Kendall to Downtown 

Miami or Doral), the traffic benefits were significant inside the traffic study 

area and the traffic impacts outside the traffic study area were insignificant; 

thus, driving times from within the traffic study area to points outside 

improved overall because of the improvements within the traffic study area. 

 

31. Paragraph 160 

 

Paragraph 160’s findings that “the study contains no information about impact on 

commute times to those destinations” and that “[t]he data is silent on whether the time to those 

destinations will increase, decrease, or stay the same” are not supported by substantial competent 

evidence because, as explained in the Exceptions to Paragraphs 156 and 159, the data and 

analysis did consider commutes from within the West Kendall traffic study area to destinations 

outside of the traffic study area. Further, the data and analysis showed that, for commuters 

originating in the study area, their commute time to get out of the study area would be reduced, 

their commute outside the study area would be unchanged, and their commute time would thus 

be reduced overall.  

Paragraph 160 therefore must be amended as follows: 

160. The majority of the commuters who utilize the new corridor will be 

traveling beyond this three-mile stretch on to downtown, the hospitals, the airport, 

and other major trip attractors, yet the study contains no information about 

impact on commute times to those destinations. The data is silent on whether 

the time to those destinations will increase, decrease, or stay the same. The 

data and analysis show that, for a person commuting from West Kendall 

(that is, within the traffic study area) to an employment center in Downtown 

Miami, Doral, or somewhere else outside the traffic study area, the part of 
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the commute that occurs within the traffic study area will take less time to 

complete, and the part of the commute that occurs outside the traffic study 

area will take the same time to complete as if the new corridor were not built. 

Because that commuter saved time within the traffic study area, the 

commuter saved time on the commute as a whole. The data and analysis 

therefore show that commute times to downtown, the hospitals, the airport, 

and other major trip attractors will decrease. 

 

32. Paragraph 161 and Footnote 15 

 

The ALJ’s finding in Paragraph 161 is legally erroneous because the finding relates to 

traffic data and yet takes into consideration the fact that the new corridor passes “outside of the 

UDB, through active agricultural lands, through environmentally-sensitive lands, and through the 

West Wellfield.” The fact that the new corridor passes through these areas is irrelevant to the 

data and analysis regarding improvements in traffic mobility.  

In addition, Paragraph 161 refers to the fact that the LOS for a three-mile stretch of the 

existing Dolphin Expressway will drop to D after the new corridor is built. But that finding is not 

supported by substantial competent evidence and is, moreover, legally erroneous, because the 

CDMP currently establishes the level of service for that segment of 836 to be LOS D. Thus, that 

segment would continue to operate within the adopted level of service. [CDMP at IX-6; MDC 

Ex. 3 at App. 39; Tr. vol. 8, 1237:7–1238:5; Tr. vol. 12, 1889:9–1890:4].  

Moreover, the ALJ mentioned in Footnote 15 of Paragraph 161 that “[a] project to widen 

the existing segment of the Dolphin Espressway [sic] from four to six lanes is expected to re-

establish the higher functioning LOS C.” The ALJ dismissed that evidence because “no evidence 

was introduced at final hearing to establish the timeframe for that project.” But having a specific 

timeframe is not legally required in this context, just as the Plan Amendment does not specify a 

timeframe for the Kendall Parkway to be built. Indeed, the only issue here is whether it is fairly 

debatable that the Plan Amendment will provide transportation improvements to West Kendall. 
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The existence of a project to widen the existing segment and thus improve commutes provides 

additional data and analysis that the Plan Amendment will improve commutes.   

Paragraph 161 therefore must be amended, and the accompanying footnote 15 must be 

deleted in its entirety, as follows: 

161. Furthermore, the existing segment of the Dolphin Expressway operates at 

a LOS C, at least for the first three miles traveling east from its current 

termination point. The data shows that, after the new corridor is built, the LOS 

drops to D in that three-mile stretch. So, commuters will drive 13 miles, outside 

of the UDB, through active agricultural lands, through environmentally-

sensitive lands, and through the West Wellfield, only to connect with the 

existing expressway operating at an LOS lower than it operates at today. But 

LOS D is the County’s adopted LOS standard for that segment, and a 

project to widen the existing segment of the Dolphin Expressway from four 

to six lanes is expected to re-establish the higher functioning of the 

expressway at LOS C. 15 

 
15 A project to widen the existing segment of the Dolphin Espressway from 

four to six lanes is expected to re-establish the higher functioning LOS C. 

However, no evidence was introduced at final hearing to establish the 

timeframe for that project. 

 

 

33. Paragraph 189 

 

In Paragraphs 186–87, the ALJ explained that Mr. Woerner made a mistake as to certain 

data in the PD&E study regarding mass transit ridership. The finding in Paragraph 189 that “Mr. 

Woerner’s testimony was not credible” is fair insofar as the ALJ is referring to that mistake. That 

being said, the ALJ nevertheless misapprehended the role of credibility determinations in this 

case. (See Exception to Paragraph 199). 

As for the finding in Paragraph 189 that “[t]here is no data to determine whether the 

County’s directive to another agency to fund and build 13 miles of mass transit service along the 

expressway route, will actually ‘promote mass transit use,’ as required by the Plan,” that finding 
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is not supported by substantial competent evidence because the County did introduce data 

showing that the Plan Amendment “promote[s] mass transit use.” In fact, in Paragraph 191, the 

ALJ recognized that the evidence showed that the Plan Amendment is consistent with Policy TE-

1A’s requirement to “promote mass transit use.” It makes no sense to find that the Plan 

Amendment is consistent with the policy to “promote mass transit use” but to also find that the 

data and analysis do not show that the Plan Amendment would “promote mass transit use.”  

The ALJ’s ruling also makes no sense because Policy TC-3D expressly requires all new 

roadways to be “design[ed]. . . in a way that supports transit usage and incorporates planned 

rapid transit corridors, dedicated bus lanes and other transit improvements to further incentivize 

and facilitate the use of transit, wherever feasible.” [CDMP at II-15]. Accordingly, to be 

internally consistent with the CDMP, the new corridor had to accommodate mass transit usage.  

The ALJ’s finding in Paragraph 189 not only creates inconsistencies with the CDMP, but 

it is also belied by the evidence. As the ALJ herself acknowledged in Paragraph 188, Mr. 

Woerner explained that the fact that the transit on the new corridor will connect with SMART 

corridor transit lines on Kendall Drive and Tamiami Trail is adequate data and analysis as to 

whether the Plan Amendment “promote[s] mass transit use.” Furthermore, Mr. Sandanasamy 

testified that the SMART corridors planned to bring more transit to West Kendall are not 

sufficient on their own to respond to West Kendall’s congestion problem. In his view, the Plan 

Amendment is necessary to further help solve that problem. [Tr. vol. 8, 1198:3–1199:12]. Mr. 

Sandanasamy additionally opined that even another transit project in West Kendall could not 

resolve West Kendall’s congestion problems. In his experience, transit is necessary, but it 

“improves incrementally.” And given that, historically, transit carries only about 4% of traffic in 

the County, whereas automobiles carry close to 96%, transit alone cannot solve current 
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congestion problems. [Id. at 1199:13–1200:18].  

The County’s data and analysis show that, in providing additional transit options (which 

Policy TC-3D required), the Plan Amendment was an incremental step to promote mass transit 

use. The ALJ’s finding that there was no data and analysis to show that the Plan Amendment 

would “promote mass transit use” is thus not supported by substantial competent evidence. 

Paragraph 189 therefore must be amended as follows: 

189. Mr. Woerner’s testimony was not credible. As discussed above, the 

projection Mr. Woerner referred to was never made. There is no data to 

determine whether the County’s directive to another agency to fund and 

build 13 miles of mass transit service along the expressway route, will 

actually “promote mass transit use,” as required by the Plan. Although the 

projection Mr. Woerner referred to was never made, the fact that the transit 

line for the new corridor will connect with the SMART corridor transit lines 

on Kendall Drive and Tamiami Trail is adequate data and analysis as to 

whether the Plan Amendment “promote[s] mass transit use.” Moreover, 

Policy TC-3D requires this roadway to be designed to incorporate transit 

improvements such as dedicated bus lanes wherever feasible. 

 

34. Paragraph 190 

 

The finding in Paragraph 190 that the Plan Amendment is inconsistent with Policy TC-4F 

is legally erroneous because the ALJ fundamentally misinterpreted Policy TC-4F. The ALJ reads 

Policy TC-4F as requiring the Plan Amendment itself to “shift the travel mode” in this part of the 

County “from single occupancy vehicle to mass transit.” But that reading defies the plain 

language of the policy and ignores the policy’s operative language.  

Policy TC-4F states in full: “The County shall consistently improve strategies to 

facilitate a Countywide shift in travel modes from personal automobile use to pedestrian, bicycle 

and transit modes. The priority for transportation infrastructure expenditures shall be to insure 

that pedestrian, bicycle and transit features are incorporated into roadway design.” [CDMP at II-

16 (emphasis added)]. The plain language of Policy TC-4F requires the County to “consistently 
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improve strategies.” And the objective of those strategies is to “to facilitate a Countywide shift in 

travel modes from personal automobile use to pedestrian, bicycle and transit modes.”  

The question was therefore whether the Plan Amendment to build a new highway to 

serve existing transportation needs that were not shown to be able to be served by mass transit 

alone is necessarily inconsistent with a policy to “consistently improve” strategies to shift travel 

modes. Plainly, it is not. When it comes to providing for the County’s transportation needs, the 

CDMP allows the County to walk and chew gum at the same time. 

Moreover, the Plan Amendment in fact satisfies Policy TC-4F, because it requires the 

new corridor to provide: (1) mass transit service that is coordinated with the County’s existing 

service (Policy MT-4D); (2) a multi-use recreational trail for walking, cycling, and horseback 

riding that is coordinated with existing trails (Policy MT-4E); and (3) park and ride facilities 

(Policy TC-1L). By using the Plan Amendment to add these new features to the County’s 

transportation network, the County has improved that network over what the network would be 

without the Plan Amendment. And improving the network through the addition of these new 

features is a strategy to “shift . . . travel modes from personal automobile use to pedestrian, 

bicycle and transit modes.” The Plan Amendment will not abolish personal automobile use once 

and for all—and the CDMP does not require it to—but it does improve the County’s strategy to 

change people’s preferred travel modes, and an improved strategy is all Policy TC-4F requires.  

The ALJ cherry-picked the phrase “shift in travel modes.” But Policy TC-4F, by its plain 

language, does not require any given plan amendment to “shift the travel mode” “from single 

occupancy vehicle to mass transit.” In fact, the phrases the ALJ used for Policy TC-4F – “shift 

the travel mode” “from single occupancy vehicle to mass transit” – are not part of Policy TC-4F. 

The ALJ was looking at the wrong language entirely. Policy TC-4F states “shift in travel modes 
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from personal automobile use to pedestrian, bicycle and transit mode.” But the language the ALJ 

cited – “shift the travel mode” “from single occupancy vehicle to mass transit” – comes not from 

Policy TC-4F but rather from the introductory text of the Mass Transit Subelement. [See CDMP 

at II-31]. And the ALJ took that language out of context. The full statement provides: “It is the 

intention of Miami-Dade County through the implementation of this Subelement to emphasize 

the importance of providing mass transit services from residential areas to employment centers 

and tourist destinations in order to shift the travel mode from single occupancy vehicles to mass 

transit.” Moreover, “[t]he Element and Subelement introductions are not adopted as plan policy” 

and thus may not form the basis of an internal inconsistency. [CDMP at 1].  

The ALJ cherry-picked provisions from the CDMP and, in the process, misquoted, 

misattributed, and misinterpreted the governing policies. Nothing in the CDMP requires the Plan 

Amendment to affirmatively shift the travel mode in West Kendall from personal automobile to 

mass transit. Rather, the CDMP requires the County to consistently improve its strategies to 

encourage people to use their automobiles less and to use alternate modes of transportation more. 

By providing a new transit line, new bicycle trails, and new park and ride facilities, the Plan 

Amendment is an improvement in that strategy. Moreover, as discussed above, the CDMP allows 

for new roadways to be built to provide for the needs of the existing community. The ALJ’s 

findings to the contrary in Paragraph 190 are plain legal error.  

Paragraph 190 therefore must be amended as follows: 

190. The burden was on Petitioners to prove that the Plan Amendment is 

inconsistent with the cited goals and policies. Petitioners did not prove that the 

Plan Amendment is inconsistent with Policy TC-4F, because all the experts 

agreed that the Plan Amendment does not “shift the travel mode” in this part 

of the County “from single occupancy vehicle to mass transit.”. In the first 

instance, Policy TC-4F does not require any particular plan amendment to 

create a “shift in travel modes.” And because the Plan Amendment provides 
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a new transit line, new bicycle trails, and new park and ride facilities, it is at 

least fairly debatable the Plan Amendment helps the County “consistently 

improve strategies to facilitate a Countywide shift in travel modes from 

personal automobile use to pedestrian, bicycle and transit modes.” 

 

35. Paragraph 199 

 

In Paragraph 199, the ALJ cites Boca Raton v. Boca Villas Corp., 371 So. 2d 154, 159 

(Fla. 4th DCA 1979), for the proposition that she maintains the authority to “determine the 

weight and credibility factors to be attributed to the experts.” While that is true as far as it goes, 

the ALJ’s attempt to turn this case into a credibility contest in which she can pick and choose 

which experts she agrees with is misplaced and constitutes legal error.  

In Boca Villas Corp., the city tried to justify adopting a cap on total dwelling units that 

could be built, but the city’s own experts testified that the cap was unnecessary to address any 

planning or infrastructure issues; thus, the court was left with nothing but those same experts’ 

opinions trying to nevertheless justify the cap. Id. at 155–56. Boca Villas Corp. does not support 

the ALJ’s conclusion that “[t]he mere existence of contravening evidence is not sufficient to 

establish that a land planning decision is ‘fairly debatable.’” Rather, Boca Villas Corp. stands for 

the more limited proposition that, where the evidence does not provide any factual underpinnings 

to support the local government decision, then an expert’s opinion may not be sufficient. As the 

court in that case found, “[t]he case was largely presented in abstract and without specific factual 

showing of real necessity.” Id. at 157.   

This case presents a very different scenario: the County introduced significant evidence 

of necessity, and a rational relationship between allowing the new corridor and providing 

transportation improvements to West Kendall. The testimony of the County’s witnesses for the 

most part served to explain the copious data and analysis that the County presented or to point 

the ALJ to applicable CDMP provisions. But unlike in Boca Villas Corp., the data, analysis, and 
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comprehensive plan provisions stand on their own and do not depend on the experts’ opinions 

for their existence. The ALJ erred in using Boca Villas Corp. to justify disregarding the County’s 

evidence in support of the Plan Amendment, and to thereby try to avoid application of the “fairly 

debatable” standard as set forth in the “Standard of Review” section.  

Paragraph 199 must be deleted in its entirety, as follows: 

199. The mere existence of contravening evidence is not sufficient to 

establish that a land planning decision is “fairly debatable.” It is firmly 

established that: 

 

[E]ven though there was expert testimony adduced in support of the 

City’s case, that in and of itself does not mean the issue is fairly 

debatable. If it did, every zoning case would be fairly debatable and 

the City would prevail simply by submitting an expert who testified 

favorably to the City’s position. Of course that is not the case. The 

trial judge still must determine the weight and credibility factors to be 

attributed to the experts. Here the final judgment shows that the 

judge did not assign much weight or credibility to the City’s 

witnesses. 

 

Boca Raton v. Boca Villas Corp., 371 So. 2d 154, 159 (Fla. 4th DCA 1979). 

 

 

36. Paragraph 201 

 

The ALJ’s conclusion in Paragraph 201 that the new corridor is “development,” as that 

term is defined by the Community Planning Act, is legally erroneous. In the first instance, as 

explained in the Exceptions to Paragraphs 46 and 48, this issue is a red herring because what 

matters for internal consistency is how the CDMP itself treats roadways. The CDMP clearly 

distinguishes between “uses” and “development,” on the one hand, and “services and facilities” 

or “infrastructure,” on the other. And the CDMP clearly treats roadways as “infrastructure” or 

“facilities,” not as “uses” or “development.” The ALJ’s decision thus violates the precedent 

established in Sierra Club et al. v. Fla. Dep’t Cmty. Affairs et al., DOAH Case No. 03-0150GM, 

Final Order No. DCA06-GM-219 (Fla. Dep’t Cmty. Affairs Sept. 13, 2006) (adopting 
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Recommended Order in full), aff’d, 952 So. 2d 1200 (Fla. 3d DCA 2007). Sierra Club addressed 

a very similar challenge, to the expansion of Krome Avenue (which is outside Miami-Dade 

County’s UDB and is the western boundary of the traffic study area in this case). That decision 

expressly recognized that a roadway improvement is not a “land use” and that a roadway 

improvement, standing alone, “does not change land uses or alter densities or intensities of land 

use.” Sierra Club, R.O. ¶¶ 73, 198–200.  

As the ALJ correctly recognized in Paragraph 204, the County did buttress its argument 

about the CDMP’s treatment of roadways by referring to the statutory exception from 

“development” for “[w]ork by a highway or road agency or railroad company for the 

maintenance or improvement of a road or railroad track, if the work is carried out on land within 

the boundaries of the right-of-way,” § 380.04(3)(a), Fla. Stat. [See MDC PRO ¶ 119.]  

But in Paragraphs 205–06, the ALJ rejected the County’s invocation of that exception, 

ruling that the term “right-of-way” in § 380.04(3)(a) is limited to only “established” right-of-

way. In so ruling, the ALJ erroneously relied on Miami-Dade County v. Florida Power & Light 

Co., 208 So. 3d 111 (Fla. 3d DCA 2016), in which the court interpreted a different exception 

with materially different language. Florida Power & Light concerned the exception codified at 

§ 380.04(3)(b), which, at that time, excepted the following from the definition of “development”: 

Work by any utility and other persons engaged in the distribution or transmission 

of gas, electricity, or water, for the purpose of inspecting, repairing, renewing, or 

constructing on established rights-of-way any sewers, mains, pipes, cables, utility 

tunnels, power lines, towers, poles, tracks, or the like. This provision conveys no 

property interest and does not eliminate any applicable notice requirements to 

affected land owners. 

 

§ 380.04(3)(b) (2016) (emphasis added). Because that exception’s plain language used the term 

“established” rights-of-way, the court in Florida Power & Light held that the exception “only 

applies to existing rights-of-way.” 208 So. 3d at 118. To rule otherwise, the court would have 
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“struck the word ‘established’ from the statute, which it is not permitted to do.” Id.  

 Here, the County relies on a different exception to “development,” in § 380.04(3)(a), 

which is not the subsection addressed in Florida Power & Light. The exception at issue here 

addresses “[w]ork by a highway or road agency or railroad company for the maintenance or 

improvement of a road or railroad track, if the work is carried out on land within the boundaries 

of the right-of-way.” § 380.04(3)(a), Fla. Stat. (emphasis added). In contrast to Florida Power & 

Light, which concerned “established right-of-way,” the exception at issue here is “the right-of-

way,” which is a broader category. Because the exception here lacks the narrowing term 

“established,” it should be interpreted to include both established right-of-way and right-of-way 

that has not yet been established.  

 The Florida Legislature confirmed this broader interpretation of “right-of-way” when it 

amended the statute in response to Florida Power & Light. In 2018, the exception at issue in 

Florida Power & Light was amended to state the following: 

Work by any utility and other persons engaged in the distribution or transmission 

of gas, electricity, or water, for the purpose of inspecting, repairing, or renewing 

on established rights-of-way or corridors, or constructing on established or to-be-

established rights-of-way or corridors, any sewers, mains, pipes, cables, utility 

tunnels, power lines, towers, poles, tracks, or the like. This provision conveys no 

property interest and does not eliminate any applicable notice requirements to 

affected land owners. 

 

Laws of Florida, Ch. 2018-34 § 1, codified at § 380.04(3)(b), Fla. Stat. (emphasis added). The 

Florida Legislature in effect broke that exception into two parts, so that one part now applies to 

“established rights-of-way” and the other part, by contrast, applies to “established or to-be-

established rights-of-way.” But it left the exception at issue here, § 380.04(3)(a), untouched, so 

that it still applied to “the right-of-way” more broadly.  

By misinterpreting the applicable exception, the ALJ effectively amended “the right-of-
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way” in § 380.04(3)(a) to instead mean “established right-of-way,” but only the Legislature has 

the prerogative to do that. See Surf Works, L.L.C. v. City of Jacksonville Beach, 230 So. 3d 925, 

930 (Fla. 1st DCA 2017) (“courts generally may not insert words or phrases in [statutes] in order 

to express intentions which do not appear” (quotation marks and citation omitted)).  

 In addition to the different plain meanings of the statutes, the context of this case differs 

significantly from Florida Power & Light. Florida Power & Light concerned a permit 

application to install utility equipment. Were that utility equipment – specifically, towers for 

electrical transmission – to be installed on private property, it would be considered development. 

But if it were installed in a right-of-way, which was already exempt from land development 

regulation, then the utility equipment would enjoy the same privilege. The utility sought to 

escape the land development regulatory review that would otherwise apply to such development. 

Florida Power & Light Co., 208 So. 3d at 118 (“As the record reflects, the corridor is made up of 

parcels outside of established rights-of-way, some of which are privately owned. Thus, the Siting 

Board has no way of knowing if construction will take place within an established right-of-way 

or a private easement. The “development” exception thus cannot exempt transmission line 

corridors from the PPSA’s requirement that local land regulations are to be considered.”). It was 

therefore legally significant to determine whether, at the time of permit approval, the right-of-

way already existed.  

Here, by contrast, the construction of a highway is always done within a road right-of-

way. See § 334.03(21) (“‘Right-of-way’ means land in which the state, the department, a county, 

or a municipality owns the fee or has an easement devoted to or required for use as a 

transportation facility.”). The new corridor will not be a private road for the sole benefit of a 

private entity, but rather will be a road that is open to, and used by, the public. As such, it is a 
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right-of-way. Work within a road right-of-way is never considered “development.” 

§ 380.04(3)(a), Fla. Stat. Indeed, under the ALJ’s interpretation, a proposed roadway would be 

considered “development” at the time it is being planned but before the right-of-way is acquired, 

but would cease to be “development” after the right-of-way has been acquired and when 

construction commences. That is an absurd result and is in no way required by the statute. 

 The other two cases that the ALJ cited in fact support the County’s position that work 

within a road right-of-way is not “development.” In Robbins v. City of Miami Beach, 664 So. 2d 

1150 (Fla. 3d DCA 1995), the court held that the exception in § 380.04(3)(a) applied to a 

“streetscape project [that] involve[d] work within the boundaries of the City’s right-of-way.” Id. 

at 1151. Similarly, Board of County Commissioners of Monroe County v. Department of 

Community Affairs, 560 So. 2d 240 (Fla. 3d DCA 1990), held that the exception in § 

380.04(3)(a) applied to maintenance that a county had done within right-of-way that it had 

recently acquired. Id. at 241. Nothing about these cases limited the “development” exception to a 

right-of-way that had previously been established. Indeed, neither court even considered the 

question.  

 The correct interpretation of the road right-of-way exception further accords with the 

County’s CDMP, which distinguishes between “development” and roadways; the CDMP instead 

treats roadways as “infrastructure” or “facilities,” as explained in the Exceptions to Paragraphs 

46 and 48–51. The following examples further demonstrate this distinction throughout the 

CDMP. First, Policy LU-3G states: 

Miami-Dade County shall, by 2017, analyze and identify public infrastructure 

vulnerable to sea level rise and other climate change-related impacts. This 

analysis shall include public buildings, water and waste water treatment plants, 

transmission lines and pump stations, stormwater systems, roads, rail, bridges, 

transit facilities and infrastructure, airport and seaport infrastructure, libraries, fire 

and police stations and facilities. 
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[CDMP at I-7]. Second, even the first few pages of the CDMP show the distinction between, on 

the one hand, “development” and “uses,” and on the other hand, “services,” “infrastructure,” 

“facilities,” and “roadways”: 

Policy LU-1C: Miami-Dade County shall give priority to infill development on 

vacant sites in currently urbanized areas, and redevelopment of substandard or 

underdeveloped environmentally suitable urban areas contiguous to existing urban 

development where all necessary urban services and facilities are projected to 

have capacity to accommodate additional demand.  

 

Policy LU-1G: Business developments shall preferably be placed in clusters or 

nodes in the vicinity of major roadway intersections, and not in continuous strips 

or as isolated spots, with the exception of small neighborhood nodes. Business 

developments shall be designed to relate to adjacent development, and large uses 

should be planned and designed to serve as an anchor for adjoining smaller 

businesses or the adjacent business district. Granting of commercial or other non-

residential zoning by the County is not necessarily warranted on a given property 

by virtue of nearby or adjacent roadway construction or expansion, or by its 

location at the intersection of two roadways. 

 

Policy LU-1M: In formulating or amending development regulations, Miami-

Dade County shall avoid creating disincentives to redevelopment of blighted 

areas. Where redevelopment occurs within the urban area, requirements for 

contributions toward provision of public facilities may be moderated where 

underutilized facilities or surplus capacities exist, and credit toward required 

infrastructure contributions may be given for the increment of development 

replaced by redevelopment. 

 

Policy LU-1T: Miami-Dade County through its land development regulations 

shall encourage developments that promote and enhance bicycling and 

pedestrianism through the provision of bicycle and pedestrian facilities and other 

measures such as building design and orientation, and shall discourage walled and 

gated communities. 

 

Policy LU-2A: All development orders authorizing new, or significant expansion 

of existing, urban land uses shall be contingent upon the provision of services at 

or above the Level of Service (LOS) standards specified in the Capital 

Improvements Element (CIE), except as otherwise provided in the “Concurrency 

Management Program” section of the CIE. 

 

Policy LU-2B: Priority in the provision of services and facilities and the 

allocation of financial resources for services and facilities in Miami-Dade County 

shall be given first to serve the area within the Urban Infill Area and 
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Transportation Concurrency Exception Areas. Second priority shall be given to 

serve the area between the Urban Infill Area and the Urban Development 

Boundary. And third priority shall support the staged development of the Urban 

Expansion Area (UEA). Urban services and facilities which support or encourage 

urban development in Agriculture and Open Land areas shall be avoided, except 

for those improvements necessary to protect public health and safety and which 

service the localized needs of these non-urban areas. Areas designated 

Environmental Protection shall be particularly avoided. 

 

Policy LU-2C: Miami-Dade County shall maintain and enhance, as necessary, 

impact fee and comparable programs and procedures to require all development, 

regardless of size, to contribute its proportionate share of capital facilities, or 

funds or land therefore, necessary to accommodate impact of the proposed 

development or increment of redevelopment over and above preexisting 

development on a site. Miami-Dade County shall periodically review and update 

fee schedules to ensure that all public marginal costs are appropriately recognized, 

and that fee structures reflect pertinent geographic (i.e., core, fringe, or rural area) 

variability in facility usage. 

 

Policy LU-3D: Miami-Dade County shall not sponsor any growth-subsidizing 

programs which promote future population growth and residential development 

on the barrier islands of Miami-Dade County or within the coastal high hazard 

areas (CHHA). Miami-Dade County shall coordinate with municipalities in 

Coastal High Hazard Areas, and areas with repetitive losses due to flooding or 

storm damage, to minimize demand for facilities and services that result from 

redevelopment and increases in residential densities. The provision of facilities 

and services to accomplish the timely evacuation of already-developed barrier 

islands in advance of approaching hurricanes shall be a priority of Miami-Dade 

County’s transportation planning and hurricane preparedness programs. 

 

[CDMP at I-2 – I-6]. The CDMP draws the same distinction between these basic terms in many 

other provisions. Perhaps one of the most salient examples is Objective LU-5, which itself 

provides a foundational principle for how the CDMP is to be interpreted and applied:  

All public and private activities regarding the use, development and 

redevelopment of land and the provision of urban services and infrastructure 

shall be consistent with the goal, objectives and policies of this Element, with the 

adopted Population Estimates and Projections, and with the future uses provided 

by the adopted Land Use Plan (LUP) map and accompanying text titled 

“Interpretation of the Land Use Plan Map”, as balanced with the Goals, 

Objectives and Policies of all Elements of the Comprehensive Development 

Master Plan. 

 

[CDMP at I-11].  
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 Mr. Woerner also testified as to the proper understanding of the term “development” in 

the CDMP. He explained that, even though the Plan Amendment allows for the construction of 

the new corridor, the Plan Amendment nevertheless does not allow or encourage development. 

[Tr. vol. 11, 134:13–134:15 (“This is not an application that promotes urban development, 

it certainly doesn’t allow it and it certainly doesn’t designate it”), 135:1–135:2 (“this 

proposal doesn’t propose development”); see also id. at 99:14–99:15, 110:8–110:11]. If 

roadways qualified as development, then Mr. Woerner would have had to at least recognize that 

the Plan Amendment allowed or encouraged development insofar as it allowed the new corridor. 

But that was not his testimony. Rather, as Mr. Woerner explained, roadways are “facilities” and 

“infrastructure.” And on the Land Use Plan Map, the County’s roadways and other transportation 

network components are not “land uses” but rather are “features” overlaid on the Land Use Plan 

map. [Tr. vol. 11, 98:23–99:8; 119:14–120:4, vol. 12, 1739:2–1741:11]. 

 Roadways are not development, whether under the Florida Statutes or under the CDMP. 

The ALJ’s conclusion to the contrary in Paragraph 201 was legal error.  

Paragraph 201 therefore must be amended as follows: 

201. Contrary to Respondent’s contention, the The new corridor is not 

“development,” as that term is defined by the Community Planning Act. 

 

37. Paragraph 201, Footnote 17 

 

In Paragraph 201, Footnote 17, the ALJ dismissed as “conclusory” some of Mr. 

Woerner’s testimony as to whether the new corridor qualifies as development or a land use. It’s 

hard to know what testimony the ALJ was referring to, as the Recommended Order does not 

quote or cite to the transcript. Nevertheless, as explained above with respect to Paragraph 201, 

Mr. Woerner gave thoughtful, thorough testimony on this issue – the opposite of conclusory.  

The ALJ also dismissed the testimony as “irrelevant” because “it goes to a legal issue.” 
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This ruling might have made sense if Mr. Woerner testified about the meaning of the term 

“development” under the Florida Statutes, but he did not. He testified instead about what the 

term “development” means under the CDMP and how as a planner he applied the concept of 

“development” in interpreting the CDMP. The ALJ accepted multiple experts in comprehensive 

planning or related fields and permitted them to testify about how to understand and apply terms 

and concepts of the CDMP; Mr. Woerner had the added benefit of having actually worked with 

the County’s specific CDMP for many years.  

The ALJ’s rejection of Mr. Woerner’s testimony was legal error. Paragraph 201, 

Footnote 17 therefore must be amended as follows: 

17 Respondent elicited conclusory opinion testimony from Mr. Woerner that, 

under the County’s CDMP, the new corridor was neither a development nor a 

land use. Although there was no objection from Petitioner’s counsel, that 

testimony is irrelevant as it goes to a legal issue. 

 

 

38. Paragraph 205 

 

The ALJ’s conclusion in Paragraph 205 that the case law precludes application of a 

statutory exception to the definition of “development” is legal error. As explained above in the 

Exception to Paragraph 201, the statutory definition of “development” provided in 

§ 380.04(3)(a), Florida Statutes, clearly excludes roadways. A correct reading of Miami-Dade 

County v. Florida Power & Light Co., 208 So. 3d 111 (Fla. 3d DCA 2016), confirms this to be 

so, as do the other cases the ALJ cited.  

Paragraph 205 therefore must be amended as follows: 

205. Respondent’s counsel cites no authority for that overly-broad 

interpretation of the exemption. The case law construing the exemption is 

contrary to Respondent’s assertion. In Miami-Dade County v. Florida Power 

& Light Company, 208 So. 3d 111, 117-18 (Fla. 3rd DCA 2016), the court 

determined that construction of an electric transmission line on land that is 
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not established as a right-of-way constitutes “development” as defined in 

section 380.04. The statutory exception to the definition of “development,” 

codified at § 380.04(3)(a), Fla. Stat., applies to “[w]ork by a highway or road 

agency or railroad company for the maintenance or improvement of a road 

or railroad track, if the work is carried out on land within the boundaries of 

the right-of-way.” That statutory language applies broadly to any road work 

in “right-of-way.” Cf. Robbins v. City of Miami Beach, 664 So. 2d 1150, 1151 

(Fla. 3rd DCA 1995) (finding that City streetscape project, which narrowed a 

local street from three lanes to two, was exempt from the definition of 

development because it was roadway improvement carried out within the 

boundaries of the road right-of-way); Bd. of Cty. Comm’rs v. Dep’t of Cmty. Aff., 

560 So. 2d 240, 241 (Fla. 3rd DCA 1990) (finding an improvement of an existing 

accessway for residents of a subdivision, undertaken within the existing right-of-

way, was exempt from the definition of development). 

 

39. Paragraph 206 

 

The ALJ’s conclusion in Paragraph 206 is legally erroneous because it assumes that the 

applicable statutory exception applies only when right-of-way already exists. As explained above 

with respect to Paragraphs 201 and 205, § 380.04(3)(a), Fla. Stat., applies to any right-of-way, 

regardless of when it is established. Thus, although the new corridor does not yet have 

established right-of-way, it eventually will, and therefore § 380.04(3)(a) will apply so that the 

new corridor does not constitute “development” under the Community Planning Act.  

Paragraph 206 therefore must be deleted in its entirety as follows: 

206. The Plan Amendment approves future development of a 13-mile 

extension of the Dolphin Expressway. There is no evidence to support a 

finding that the development will be undertaken within existing MDX right-

of-way. 

 

40. Paragraph 207 

 

As explained above with respect to Paragraphs 46 and 48–51, Petitioners did not prove 

that the Plan Amendment is inconsistent with the unnumbered policy statements in paragraph 46 

appearing on pages I-60, I-61, and I-74 of the Plan. The ALJ’s conclusion to the contrary in 
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Paragraph 207 is therefore legal error.  

Paragraph 207 therefore must be amended as follows: 

207. Petitioners proved did not prove that the Plan Amendment is inconsistent 

with the unnumbered policy statements in paragraph 46 appearing on pages I-60, 

I-61, and I-74 of the Plan. 

 

41. Paragraph 207, Footnote 19 

 

As explained above with respect to Paragraph 76, Footnote 7, Petitioners did not prove 

that the Plan Amendment is inconsistent with the policy statement relating to the Open Land 

Subarea 3 appearing on page I-68 of the Plan. The ALJ’s conclusion to the contrary in Paragraph 

207, Footnote 19 is therefore legal error. 

Paragraph 207, Footnote 19 therefore must be amended as follows: 

19 As well as Petitioners also did not prove that the Plan Amendment is 

inconsistent with the policy statement relating to the Open Land Subarea 3 

appearing on page I-68 of the Plan. 

 

42. Paragraph 208 

 

The ALJ concludes in Paragraph 208 that Petitioners proved the Plan Amendment is 

inconsistent with Policy CON-1B, but that conclusion is internally inconsistent with the ALJ’s 

own findings, since in Paragraph 191, she concluded that Petitioners did not prove the Plan 

Amendment to be inconsistent with Policy CON-1B. In any event, it is at least fairly debatable 

that the Plan Amendment is consistent with Policy CON-1B. That policy provides: 

Significant enhancement of public transit services and implementation of 

transportation system management (TSM) programs including such measures as 

ride-share incentives, employer-based transportation management and the use of 

flex-time shall continue to be implemented in Miami-Dade County to provide 

feasible and attractive alternatives to use of the private automobile. 

 

[CDMP at IV-2].  

As explained above in the Exception to Paragraph 190, the Plan Amendment requires the 
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new corridor to provide: (1) mass transit service that is coordinated with the County’s existing 

service (Policy MT-4D); (2) a multi-use recreational trail for walking, cycling, and horseback 

riding that is coordinated with existing trails (Policy MT-4E); and (3) park and ride facilities 

(Policy TC-1L). By using the Plan Amendment to add these new features to the County’s 

transportation network, the County has improved that network over what the network would be 

without the Plan Amendment. It is therefore subject to fair debate that the Plan Amendment is 

consistent with Policy CON-1B.  

The ALJ’s conclusion in Paragraph 208 that Petitioners proved the Plan Amendment is 

inconsistent with Policy CON-3B is legally erroneous, as explained above in the Exceptions to 

Paragraphs 73–76.  

The ALJ concludes in Paragraph 208 that Petitioners proved the Plan Amendment is 

inconsistent with Objective CON-7, but that conclusion is internally inconsistent with the ALJ’s 

own findings, since in Paragraphs 87 and 98, she concluded that Petitioners did not prove the 

Plan Amendment is inconsistent with Objective CON-7. In any event, it is fairly debatable that 

the Plan Amendment is consistent with Objective CON-7. That objective provides: 

Miami-Dade County shall protect and preserve the biological and hydrological 

functions of the Future Wetlands identified in the Land Use Element. Future 

impacts to the biological functions of publicly and privately owned wetlands shall 

be mitigated. All privately owned wetlands identified by the South Florida 

Regional Planning Council as Natural Resources of Regional Significance and 

wetlands on Federal, State, or County land acquisition lists shall be supported as a 

high priority for public acquisition. Publicly acquired wetlands shall be restored 

and managed for their natural resource, habitat and hydrologic values. 

 

[CDMP at IV-11].  

As explained above in the Exceptions to Paragraph 74, the Plan Amendment’s Policy 

LU-3T requires mitigation of wetlands, preferably in the Bird Drive and North Trail Basins and 

preferably not just through acquisition and preservation, but also through restoration, which 
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makes the wetlands healthier than they were before. Policy LU-3T also requires the preservation 

of wetland hydrology in the Bird Drive and North Trail Basins, while Policy LU-1W requires the 

preservation of wetland hydrology in the wetlands of the West Wellfield, which includes but is 

not limited to the Pennsuco Wetlands. It is therefore subject to fair debate whether the Plan 

Amendment is consistent with Objective CON-7.  

The ALJ concludes in Paragraph 208 that Petitioners proved the Plan Amendment is 

inconsistent with Policy TE-1A, but that conclusion is also internally inconsistent with the ALJ’s 

own findings, since in Paragraph 191, she concluded that Petitioners did not prove the Plan 

Amendment is inconsistent with Policy TE-1A. In any event, it is fairly debatable that the Plan 

Amendment is consistent with Policy TE-1A. That policy provides: 

As provided in this section and the Mass Transit Subelement, the County shall 

promote mass transit alternatives to the personal automobile, such as rapid transit 

(i.e. heavy rail, light rail, and bus rapid transit, premium transit (enhanced and/or 

express bus)), local route bus and paratransit services. 

 

[CDMP at II-2].  

As explained above in the Exception to Paragraph 190, the Plan Amendment requires the 

new corridor to provide: (1) mass transit service that is coordinated with the County’s existing 

service (Policy MT-4D); (2) a multi-use recreational trail for walking, cycling, and horseback 

riding that is coordinated with existing trails (Policy MT-4E); and (3) park and ride facilities 

(Policy TC-1L). By using the Plan Amendment to add these new features to the County’s 

transportation network, the County has improved that network over what the network would be 

without the Plan Amendment. It is therefore subject to fair debate whether the Plan Amendment 

is consistent with Policy TE-1A.  

The ALJ’s conclusion in Paragraph 208 that Petitioners proved the Plan Amendment is 

inconsistent with Policy TC-4F is also legally erroneous, as explained above in the Exception to 
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Paragraph 190. 

Paragraph 208 therefore must be amended as follows: 

208. Further, Petitioners proved did not prove that the Plan Amendment is 

internally inconsistent with the following Plan objectives and policies: CON 1B; 

CON 3B; Objective CON 7; and TE-1A and TC-4F. 

 

43. Paragraph 209 

 

The ALJ concludes in Paragraph 209 that Petitioners proved beyond fair debate that the 

Plan Amendment is inconsistent with section 163.3177(2), but that conclusion is legal error. That 

statutory provision states: 

Coordination of the several elements of the local comprehensive plan shall be a 

major objective of the planning process. The several elements of the 

comprehensive plan shall be consistent. Where data is relevant to several 

elements, consistent data shall be used, including population estimates and 

projections unless alternative data can be justified for a plan amendment through 

new supporting data and analysis. Each map depicting future conditions must 

reflect the principles, guidelines, and standards within all elements, and each such 

map must be contained within the comprehensive plan. 

 

§ 163.3177(2), Fla. Stat. (emphasis added). But as explained above, it is subject to fair debate 

that the Plan Amendment is internally consistent with the CDMP.  

Paragraph 209 therefore must be amended as follows: 

209. Petitioners proved did not prove beyond fair debate that the Plan 

Amendment is inconsistent with section 163.3177(2). 

 

44. Paragraph 212 

 

As explained above in the Exceptions to Paragraph 102, Footnote 9; Paragraph 103; 

Paragraph 104, Footnote 10; Paragraphs 105 and 107–09; Paragraph 109, Footnote 11; and 

Paragraphs 110 and 111, Petitioners did not prove that the Plan Amendment did not react 

appropriately to the District’s comment letter regarding consistency with CERP. The ALJ’s 

conclusion to the contrary in Paragraph 212 is therefore legal error.  
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Paragraph 212 therefore must be amended as follows: 

212. Based upon the foregoing Findings of Fact, Petitioners proved did not 

prove beyond fair debate that the Plan Amendment does not react appropriately to 

data regarding the District’s requirement for more information to determine 

consistency with CERP projects. As discussed in the Findings of Fact, the 

County adopted the Plan Amendment without a determination from the 

District, even though the Plan requires denial of any plan amendment 

application which is inconsistent with a CERP project or objective. 

 

45. Paragraph 213 

 

As explained in the Exceptions to Paragraphs 152–56, 159–61 and Footnote 15, and 

Paragraphs 189–90, Petitioners did not prove that the Plan Amendment is an inappropriate 

reaction to the transportation data. The ALJ’s conclusion to the contrary in Paragraph 213 is 

therefore legal error. 

Paragraph 213 therefore must be amended as follows: 

213. Similarly, Petitioners proved did not prove that the Plan Amendment is 

not an appropriate reaction to transportation data, specifically the data 

demonstrating that the new corridor will make “meager” improvements to 

mobility in the West Kendall area, and no overall improvement in commutes from 

West Kendall to downtown, the airport, or other employment and urban centers to 

the east and north. Likewise, the Plan Amendment is not based on data and 

analysis to support use of the mass transit option that the Plan Amendment 

mandates to be co-located within the new corridor. 

 

46. Paragraph 214 

 

The ALJ concludes in Paragraph 214 that Petitioners proved beyond fair debate that the 

Plan Amendment is inconsistent with section 163.3177(1)(f), but that conclusion is legal error. 

That statutory provision states: 

All mandatory and optional elements of the comprehensive plan and plan 

amendments shall be based upon relevant and appropriate data and an analysis by 

the local government that may include, but not be limited to, surveys, studies, 

community goals and vision, and other data available at the time of adoption of 

the comprehensive plan or plan amendment. To be based on data means to react 
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to it in an appropriate way and to the extent necessary indicated by the data 

available on that particular subject at the time of adoption of the plan or plan 

amendment at issue. 

 

§ 163.3177(1)(f), Fla. Stat. But as explained above, it is subject to fair debate that the Plan 

Amendment is based upon relevant and appropriate data and an analysis and that the Plan 

Amendment reacts to it in an appropriate way and to the extent necessary.  

Paragraph 214 therefore must be amended as follows: 

214. Petitioners proved did not prove beyond fair debate that the Plan 

Amendment is inconsistent with section 163.3177(1)(f). 

 

47. Paragraph 215 

 

The ALJ concludes in Paragraph 215 that Petitioners proved beyond fair debate that the 

Plan Amendment is “not in compliance as that term is defined in section 163.3184(1)(a) [sic],” 

but that conclusion is legal error. Because Petitioners did not prove any of their claims beyond 

fair debate, the Plan Amendment must be found “in compliance.”  

Paragraph 215 therefore must be amended as follows: 

215. For the reasons stated above, Petitioners have not proven beyond fair 

debate that the Plan Amendment is not in compliance as that term is defined in 

section 163.3184(1)(b) (a). 

CONCLUSION 

For the foregoing reasons, the Administration Commission should reject the ALJ’s 

recommendation that the Plan Amendment be found “not in compliance” and should instead 

enter a final order determining the Plan Amendment to be “in compliance” in accordance with 

these Exceptions. In the alternative, the Administration Commission should specify the remedial 

actions that would bring the Plan Amendment into compliance. 
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INTRODUCTION 
 

This report presents Application No. 8 standard amendment to the Comprehensive Development 
Master Plan (CDMP), which was adopted by the Miami-Dade Board of County Commissioners 
(Board) on September 27, 2018 (Ordinance No. 18-109).  
 
The table below entitled “Summary of Final Action” outlines the requests of the October 2017 
standard CDMP amendment Application No. 8, and lists the final action taken by the Board on 
the item. Following the Summary of Final Actions is a detailed presentation of the adopted 
application with a description of how it amends the CDMP.  
 
 
  

Summary of Final Action 
by Board of County Commissioners  

on October 2017 Cycle Application to Amend the CDMP 
(Ordinance Nos. 18-109; Adopted September 27, 2018) 

Application 
Number 

Applicant (Representative) 
Location (Size) 

REQUESTED CHANGE TO THE CDMP 
LAND USE ELEMENT TEXT/ 

LAND USE PLAN MAP 

Final  
Commission 

Action 

 
8 

 
Miami-Dade County / Jack Osterholt, Deputy 
Mayor/Director 

Requested Amendment to the CDMP: 
1. Amend the Land Use Element to include the  

SR-836/Dolphin Expressway southwest 
extension as an Expressway on the Land Use 
Plan map; and  

2.  Amend the Transportation Element map series in 
the Traffic Circulation Subelement and Mass 
Transit Subelement to include the SR-
836/Dolphin Expressway southwest extension. 

 

 

 
 
Standard Amendment 

Adopt as Transmitted with 
Change 

[Change to new Policy 
LU-3R prohibiting land 

use change requests from 
being filed along with 
requests to change 

policies adopted hereby, 
and to Policy LU-8G(ii) 
providing further criteria 
for CERP areas to be 

avoided when considering 
UDB expansions] 
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OCTOBER 2017 CYCLE 
STANDARD AMENDMENT APPLICATION NO. 8 

ADOPTED BY THE BOARD OF COUNTY COMMISSIONERS 
(Ordinance No. 18-109; Adopted September 27, 2018) 

 
 
Applicant 

Miami-Dade County Department of Regulatory and Economic Resources 
111 NW 1st Street, 12th Floor 
Miami, Florida 33128-1972 
(305) 375-2835 

 
Applicant’s Representative 

Jack Osterholt, Deputy Mayor/Director 
Miami-Dade County Department of Regulatory and Economic Resources 
111 NW 1st Street, 29th Floor 
Miami, Florida 33128-1972 
 
 

Board of County Commissioners Final Action:   
Adopt as Transmitted with Change. 
 
The change refers to new Policy LU-3R prohibiting land use change requests from being filed 
along with requests to change policies adopted hereby, and to Policy LU-8G(ii) providing further 
criteria for CERP areas to be avoided when considering UDB expansions. 
 
In addition to the above amendments, Ordinance No. 18-109 also approved the Interlocal 
Agreement between Miami-Dade County and Miami-Dade Expressway Authority regarding the 
implementation of the policy requirements related to the MDX SR-836 Southwest Extension 
Facility, authorizing the Miami-Dade County Mayor to execute the agreement. 
 
 
Description of CDMP Amendment as Adopted 
 
Amendments Previously Reviewed by State Land Planning Agencies 
 
1. Amend the Land Use Element to include the SR-836/Dolphin Expressway southwest 

extension as an Expressway on the Land Use Plan map (pages 3 to 4). 
 

2.  Amend the Transportation Element map series in the Traffic Circulation Subelement and 
Mass Transit Subelement listed below to include the SR-836/Dolphin Expressway southwest 
extension, as follows: 

 
a. Traffic Circulation Subelement (pages 5 to 16) 

i. Figure 1 – Planned Year 2030 Roadway Network 
ii. Figure 3 – Roadway Functional Classification 2030 
iii. Figure 4 – Limited Access Roadway Facilities 2030 
iv. Figure 5 – Planned Roadway Network Level Of Service (LOS) 2030 
v. Figure 6 – Planned Non-Motorized Network 2030  
vi. Figure 7 – Designated Hurricane Evacuation Route  
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b. Mass Transit Subelement (pages 17 to 22) 

i. Figure 1 – Future Mass Transit System 2030 Metrobus Service Area and Rapid 
Transit Corridors 

ii. Figure 2 – Future Mass Transit System 2030 Rapid Transit Corridors 
iii. Figure 3 – Premium Transit Corridors 2030 

 
 
3. Add the following new policies and modify existing policies of the Land Use Element, 

Transportation Element, and Intergovernmental Coordination Element of the CDMP as 
outlined below (pages 23 to 26). (These amendments were approved by the Board of County 
Commissioners at the transmittal hearing and were submitted to the State Land Planning 
Agencies for review.) 
 

a. Add new Policies LU-1U, LU-1V, LU-1W, LU-3Q, LU-3R, and LU-3T to the Land Use 

Element. 

b. Modify existing Policy LU-8G of the Land Use Element.  

c. Modify existing Policy TE-3C of the Transportation Element.  

d. Modify existing Policy TC-1B of the Traffic Circulation Subelement.  

e. Add new Policies TC-1L, TC-1M, and TC-1N to the Traffic Circulation Subelement.  

f. Add new Policies MT-4D and MT-4E to the Mass Transit Subelement.  
g. Add new Policy ROS-3F to the Open Space Element.  
h. Add new Policy ICE-2F to the Intergovernmental Coordination Element. 
 

 

Amendments Not Previously Reviewed by State Land Planning Agencies 
The following amendments were approved by the Board of County Commissioners at the final 
hearing for Application No. 8. 
 
1. Further modify the alignment of the SR-836/Dolphin Expressway southwest extension in the 

Land Use Element and the Transportation Element map series (Request Nos. 1 and 2 above) 
(pages 3 to 22) . 

 

2. Modify new Policies LU-3Q and LU-3R to the Land Use Element (page 23).  
 

3. Further modify existing Policy LU-8G of the Land Use Element (page 24). 
 

In addition to the above amendments, the Board of County Commissioners approved an Interlocal 
Agreement between Miami-Dade County and the Miami-Dade Expressway Authority regarding 
the implementation of the policies adopted by the Board (See Exhibit 1). 
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1. Amend the Land Use Element to include the SR-836/Dolphin Expressway southwest 
extension as an Expressway on the Land Use Plan map. 
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2a. Amend the Transportation Element map series in the Traffic Circulation Subelement 
to include the SR-836/Dolphin Expressway southwest extension, as follows: 

 

Current - Figure 1 – Planned Year 2030 Roadway Network 
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Adopted - Figure 1 – Planned Year 2030 Roadway Network 
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Current Figure 3 – Roadway Functional Classification 2030 
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Adopted Figure 3 – Roadway Functional Classification 2030 
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Current Figure 4 – Limited Access Roadway Facilities 2030 
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Adopted Figure 4 – Limited Access Roadway Facilities 2030 
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Current Figure 5 – Planned Roadway Network Level Of Service (LOS) 2030 
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Adopted Figure 5 – Planned Roadway Network Level Of Service (LOS) 2030 
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Current Figure 6 – Planned Non-Motorized Network 2030 
 

  



 

14 

Adopted Figure 6 – Planned Non-Motorized Network 2030 
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Current Figure 7 – Designated Hurricane Evacuation Route 
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Adopted Figure 7 – Designated Hurricane Evacuation Route 
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2b. Amend the Transportation Element map series in the Mass Transit Subelement to 
include the SR-836/Dolphin Expressway southwest extension, as follows: 

 

Current Figure 1 – Future Mass Transit System 2030 Metrobus Service Area and  
Rapid Transit Corridors 
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Adopted Figure 1 – Future Mass Transit System 2030 Metrobus Service Area and  
Rapid Transit Corridors 
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Current Figure 2 – Future Mass Transit System 2030 Rapid Transit Corridors 
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Adopted Figure 2 – Future Mass Transit System 2030 Rapid Transit Corridors 
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Current Figure 3 – Premium Transit Corridors 2030 
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Adopted Figure 3 – Premium Transit Corridors 2030 
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3. Add the following new proposed Policies and modify the existing policies of the Land 
Use Element, Transportation Element, the Recreation and Open Space Element, and 
Intergovernmental Coordination Element of the CDMP as outlined below g, as 
follows1: 

 
LU-1U. Notwithstanding the designation of the SR-836/Dolphin Expressway southwest 

extension as an Expressway on the CDMP Land Use Plan map and as depicted in 
theTraffic Circulation Subelement map series, no construction associated with the SR-
836 southwest extension shall occur that would restrict farm vehicle and equipment 
access to agricultural properties adjacent to the SR-836 southwest extension corridor. 
Moreover, to minimize the impacts of the expressway’s southwest extension, the design 
and construction shall be conducted in a manner that does not cause drainage or the 
spillage of lighting from the expressway onto adjacent agricultural lands.    

 
LU-1V. To mitigate the impacts of the SR-836 southwest extension on the agricultural area, the 

Miami-Dade Expressway Authority (or successor agency) shall preserve agricultural 
lands outside the UDB commensurate to impacts to agricultural lands that would be 
taken out of production by the project. Said preservation may be through participation in 
the County’s Purchase Development Rights program or other mechanism acceptable to 
the Miami-Dade County Department of Regulatory and Economic Resources (or 
successor Department). 

 
LU-1W.  The alignment of the SR-836 southwest extension shall remain outside and to the east 

of the boundary of the 10 day travel time contour of the west wellfield area, and all 
drainage shall be subject to DERM approval for conformance to Chapter 24 of the 
Code. In addition, prior to the construction of the roadway, or any phase thereof, MDX 
shall prepare a surface water sheet flow analysis to demonstrate that the wetlands 
hydrology in this area shall be adequately retained. 

 
LU-3Q. Any zoning action or amendment to the CDMP that would approve any use other than 

direct agricultural production, the sale of agricultural produce, and permitted residential 
and Bed and Breakfast uses of property, in an area designated as Agriculture, whether 
as a primary use or as an accessory or subordinated use to an agricultural use, or action 
that would liberalize standards or allowances governing such other uses on land that is 
a) outside the Urban Development Boundary (UDB) and b) within one mile of the right-
of-way line of any portions of SR-836 southwest extension designated in this Plan, shall 
require an affirmative vote of not less than five members of the affected Community 
Zoning Appeals Board and two-thirds of the total membership of the Board of County 
Commissioners then in office, where the applicable board issues a decision.  

  
LU-3R. Any modification or amendment to this and other policies within this Plan adopted or 

modified as part of the October 2017 cycle amendment Application No. 8 (SR-
836/Dolphin Expressway southwest extension), enumerated below, shall require an 
affirmative vote of not less than two-thirds of the total membership of the Board of County 
Commissioners then in office and no application seeking to amend these policies may 
be accompanied by an amendment to the land use designation of any property. Policies 
subject to this supermajority requirement include Land Use Element Policies LU-1U, LU-
1V, LU-3Q, LU-3T, and LU-8G, Transportation Element Policy TE-3C, Traffic Circulation 

                                                
1 Words single underlined and single stricken through represent amendments previously reviewed by 
State Land Planning Agencies and words double underlined and double stricken trough are changes 
not previously reviewed by State Land Planning Agencies. All other words are adopted text of the 
CDMP Land Use Element and remain unchanged and remain unchanged. 
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Subelement Policies TC-1B, TC-1L, TC-1M, and TC-1N, Mass Transit Subelement 
Policies MT-4D and MT-4E, Parks, Recreation and Open Space Element Policy ROS-
3F, and Intergovernmental Coordination Element Policy ICE-3I. 

 
LU-3T. The SR-836/Dolphin Expressway southwest extension corridor from NW 12 Street to 

SW 136 Street is planned to traverse and impact wetlands within the Bird Drive and 
North Trail Wetland Basins and elsewhere along its alignment and will require 
environmental approval and wetland mitigation. To the maximum extent feasible, 
mitigation for the SR-836 southwest extension shall be accomplished through the 
acquisition, preservation, and restoration of wetlands within the Bird Drive and North 
Trail Basins outside the Urban Development Boundary. At a minimum, preservation of 
wetlands within the Bird Drive Basin shall be included as a component of the wetlands 
mitigation for this project. The mitigation shall also include a plan to preserve the 
hydrological connection and surface water flow of the wetlands remaining in these 
basins through the use of culverts or bridges. 

 
LU-8G. When considering land areas to add to the UDB, after demonstrating that a need 

exists, in accordance with the foregoing Policy LU-8F: 

 
*     *     * 

ii) The following areas shall be avoided: 

a) Future Wetlands delineated in the Conservation and Land Use Element and 
land designated Agriculture on the Land Use Plan map, except where located 
in designated Urban Expansion Areas (UEAs); 

b) Coastal High Hazard Areas east of the Atlantic Coastal Ridge;  

c) Comprehensive Everglades Restoration Plan project footprints delineated in 
Tentatively Selected Plans and/or Project Implementation Reports or that have 
been approved by the South Florida Water Management District Governing 
Board; and 

 

iii) The following areas shall be given priority for inclusion, subject to conformance 
with Policy LU-8F and the foregoing provision of this policy: 

a) Land within Planning Analysis Tiers having the earliest projected supply 
depletion year; and 

b) Land within the UEAs and contiguous to the UDB; and 

c) Locations within one mile of a planned urban center or extraordinary transit 
service; and 

d) Locations having projected surplus service capacity that is unrestricted by this 
Plan or where necessary facilities and services can be readily extended.  

 

*     *     * 

v) Furthermore, lands within the Area of Impact of the SR-836 southwest extension, as 
defined in Policy TC-1M, shall not be considered for addition to the UDB if the 
roadway capacity created by the SR-836 southwest extension is included as a basis 
for the addition of such lands to the UDB.  

 
 
TE-3C. It is the policy of Miami-Dade County to develop all the transportation facilities identified 
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in the MPO's Long Range Transportation Plan (LRTP) and Transportation Improvement 
Program (TIP) and the CDMP Transportation Element as soon as feasible, in 
accordance with the LRTP phasing program. It is the policy of the County that the non-
cost-feasible projects listed in the MPO’s LRTP and the CDMP Transportation Element 
shall be retained in these plans solely as identified future priorities of the County for 
which the County shall pursue additional funding, and which shall be advanced into the 
cost-feasible components of the respective plans at the earliest feasible opportunities. It 
is, further, the policy of the Board of County Commissioners that, a) non-cost-feasible 
transportation projects may be advanced into the cost-feasible component of the 
referenced plans only after demonstration that the project appropriately supports, and is 
supported by, related services such as transit feeders and/or the type and intensity of 
planned surrounding land development, and b) the Governing Board of the MPO is 
urged to support this policy.  

 
With the exception of the SR-836 southwest extension, Only only the transportation 
projects contained in the cost-feasible components of the LRTP, the TIP and the CDMP 
shall be considered in the administration of the County's concurrency management 
program and, after the next update of the CDMP Transportation Element to reflect the 
next update of the MPO’s LRTP, the presentations of future levels of service in the 
CDMP shall reflect only these facility improvements. It is the policy of Miami-Dade 
County that the SR-836 southwest extension is to only address existing roadway 
capacity deficiencies in the southwest portion of the County, as of the date of opening 
of the extension, and is not intended to provide capacity to support or encourage future 
development.  

 
TC-1B. The minimum acceptable peak period operating level of service for all State and County 

roads in Miami-Dade County outside of the Urban Development Boundary (UDB) 
identified in the Land Use Element shall be LOS C. The minimum acceptable peak-
period LOS for all State and County roads inside the UDB shall be the following: 

 
* * * 

 
4. Notwithstanding any provision to the contrary, the minimum acceptable peak period 

operating level of service for the SR-836/Dolphin Expressway southwest extension 

from NW 137 Avenue to SW 136 Street shall be and remain LOS C.  

 
TC-1L. Miami-Dade County shall coordinate with Miami-Dade Expressway Authority and the 

Transportation Planning Organization (or successor agencies) in the planning and 
construction of SR-836/Dolphin Expressway southwest extension from NW 12th Street 
to SW 136th Street and determination of associated park and ride facilities and 
interchange locations. The general alignment of the SR-836 southwest extension is 
depicted in the CDMP LUP map and the map series of the Traffic Circulation Subelement 
and the Mass Transit Subelement, and the associated park and ride facilities and 
interchanges will be determined as part of the project’s future project development and 
environment (PD&E) study.  

   
TC-1M. Miami-Dade County approves the new SR-836/Dolphin Expressway southwest 

extension only to the extent necessary to relieve existing traffic congestion in the 
southwestern parts of the County and to provide a reliable, robust, and faster connection 
to Downtown Miami and other major trip attractors across the County.  To discourage 
urban sprawl within the Area of Impact of the SR-836 southwest extension, defined as 
the area bounded by NW 12th Street to the north, SW 152nd Street to the south, SR-
997/Krome Avenue to the west, and NW/SW 97 Avenue to the east, the County’s 
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Concurrency Management System shall be amended to remove the additional 
LOS/capacity generated by the SR-836 southwest extension in the Area of Impact. 
Accordingly, any increase in LOS/capacity that the roadways in the Area of Impact would 
experience due to the diversion of trips resulting from the construction of this new 
expressway facility could not be used to demonstrate concurrency.  The purpose of this 
policy is to assure that the additional capacity attributable to the SR-836 southwest 
extension cannot be used to support further development in the Area of Impact.   

 
TC-1N. Within one year prior to the opening of the SR-836/Dolphin Expressway southwest 

extension, or any phase thereof, the Miami-Dade Expressway Authority (or successor 
agency) shall provide the County with an analysis of increase in the peak hour trip 
capacity on all roadway links and intersections within the Area of Impact (as defined in 
Policy TC-1M) as required by the County.   

 
MT-4D. Pursuant to Traffic Circulation Subelement Policy TC-4F, the Miami-Dade Expressway 

Authority (or successor agency) (“MDX”) shall provide for mass transit service in the 
SR-836/Dolphin Expressway southwest extension corridor, to be funded by MDX. The 
mass transit service shall incorporate lanes having technologies that facilitate the safe 
travel of automated vehicles, including mass transit vehicles, at high rates of speed for 
a connection with the transit service being implemented as part of the current SR 836 
reconstruction generally east of the Turnpike. MDX shall coordinate the mass transit 
service with Miami-Dade County through the Department of Transportation and Public 
Works (or successor department). Said coordination shall occur prior to the earlier of 
the issuance of the first permit for construction of the expressway extension or prior to 
the commencement of any construction of the expressway extension.    

 

MT-4E. In coordination with the Miami-Dade County Parks, Recreation and Open Space 
Department and the Miami-Dade Transportation Planning Organization (or successor 
agencies), the Miami-Dade Expressway Authority (or successor agency) shall design 
a multi-use recreational trail within the corridor of the SR-836/Dolphin Expressway 
southwest extension. The recreational trail shall be designed to promote a safe and 
comfortable environment for walking, cycling, horseback riding, and passive 
recreational uses, such as observing nature, in a manner complementary and sensitive 
to the areas it traverses. Additionally, to the maximum extent feasible, the multi-use 
recreational trail shall be designed to provide for seamless connections to the County’s 
existing and planned trails and greenways network proximate to the corridor. Said 
coordination shall occur prior to the earlier of the issuance of the first permit for 
construction of the expressway extension or prior to the commencement of any 
construction of the expressway extension, and the trail shall be built and open to the 
public concurrent with the opening of the expressway extension, or phases thereof.  

 
ROS-3F. In conjunction with the opening of the SR-836/Dolphin Expressway southwest 

extension, or any phase thereof, the Miami-Dade Expressway Authority (or successor 
agency) shall provide a parallel, multi-use recreational trail facility designed for walking, 
cycling, horseback riding, and passive recreational uses, such as observing nature, in 
a manner complementary and sensitive to the areas it traverses. Additionally, to the 
maximum extent feasible, the multi-use recreational trail shall be designed to provide 
for seamless connections to the County’s existing and planned trails and greenways 
network proximate to the corridor. 

 
ICE-2F. Miami-Dade County shall enter into an Interlocal Agreement with the Miami-Dade 

Expressway Authority to further implement the policies set forth in this Plan related to 
the SR-836/Dolphin Expressway southwest extension. 
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Introduction 

 
Petitioners Tropical Audubon Society and Michelle Garcia (“Petitioners”) file the 

following limited exceptions to the Recommended Order issued and filed on March 20, 

2020 in this case.  Based on the facts found by the Administrative Law Judge (“ALJ”), 

and the correct interpretation of Florida Statutes, Chapter 163, the Administration 

Commission should adopt the Recommended Order, with the minor modifications 

Filed June 1, 2020 4:51 PM Division of Administrative Hearings
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explained below, and issue a Final Order finding the subject Miami-Dade County (the 

“County”) Plan Amendments not in compliance for the reasons explained in the 

Recommended Order and the additional reasons below. 

EXCEPTIONS 
 
Exception No. 1: The ALJ’s Finding that the County Considered the Impact of 
the New Corridor on Comprehensive Everglades Restoration Plan (“CERP”) is an 
Erroneous Conclusion of Law.  
 

1. In Finding No. 86, the ALJ found: 
 

“As discussed in the Findings of Fact 104 and 107, the County did 
consider the impact of the new corridor on CERP.” (Rec. Order, p. 26; 
¶86) 
 

2. This is an erroneous conclusion of law. 

3. Findings of Fact 104 and 107, to which the ALJ refers, clearly, and only, 

support a conclusion that the County failed to consider the impact of the new corridor 

on CERP: 

104. As part of the required review of the Plan Amendment, the 
[South Florida Water Management] District commented on the 
proposed Plan Amendment. In its comment letter, the District noted 
that “[a] portion of the lands within the proposed study area for the 
expressway extension have been identified as having potential use 
with regard to Everglades restoration projects.” The District 
advised that the County had not supplied enough information 
“that would help the District evaluate the proposed project’s 
compatibility with the CERP [project],” and directed that County 
staff “coordinate with appropriate District staff to provide sufficient 
information.” (emphasis added) 
 

* * * 

 
107. However, Petitioners did prove the Plan Amendment is not 
supported by data and analysis on this point. Rather than 
providing the District with the additional information it 
requested to determine consistency with CERP, the County 
replied that it would continue to work with the District during 



Case No. 18-005696GM 

3 
 

the permitting process and “may be able to include features … 
that provide benefits that are both compatible and consistent with 
the intent of the CERP.”  

 
(emphasis added.) 

 
4. The issue of what constitutes “considering” a planning factor is a question 

of law within the Commission’s substantive expertise.  As a matter of law, for purposes 

of compliance with Ch. 163, Fla. Stat., and internal consistency with comprehensive 

plan policies, to “consider” a factor must mean more than what the County did here, 

which was merely, as the ALJ described, to include a section within its planning staff 

report discussing CERP.  Simply flagging an issue and then stating that it will be 

substantively addressed (i.e., “considered”) later, in the environmental permitting 

process, cannot constitute the type of consideration contemplated under Ch. 163. 

5. Webster’s defines “consider” to mean “to think of especially with regard to 

taking some action” and “to take into account.” https://www.merriam-

webster.com/dictionary/consider, last visited June 1, 2020.  The Act uses this term 

relative to the requirement that plan amendments “shall be based upon relevant and 

appropriate data and an analysis….” § 163.3177 (1)(f), Fla. Stat.  Future land use 

amendments must be based on data1 regarding the area including “analysis of the 

suitability of the plan amendment for its proposed use considering the character of the 

undeveloped land, soils, topography, natural resources, and historic resources on site.”2  

The statute defines this to mean that “[t]o be based on data means to react to it in an 

appropriate way and to the extent necessary indicated by the data available on that 

 
1 § 163.3177 (6) (a), Fla. Stat. 
2 § 163.3177 (6) (a) (8), Fla. Stat. 
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particular subject at the time of adoption of the plan or plan amendment issue.” § 

163.3177 (1) (f), Fla. Stat. (emphasis added.) 

6. Here, the County did no more than identify CERP consistency as a 

problem, but one it would defer substantively “considering” until some later time.  The 

County undertook this technique to avoid consideration of the problem even though 

the District raised important questions regarding CERP consistency and identified 

specific information that needed to be evaluated and reviewed to genuinely “consider” 

the issue. 

7. Under § 120.57 (1) (l), Fla. Stat., the agency may reject or modify the 

conclusions of law over which it has substantive jurisdiction where the substituted 

conclusion of law is as or more reasonable than that which was rejected or modified.   

8. The Final Order should explain that, under the Act, and comprehensive 

plans adopted pursuant to the Act, to “consider” an issue means to base a planning 

decision upon that issue in an appropriate way and to the extent necessary as indicated 

by the data. § 163.3177 (1) (f), Fla. Stat.   

9. Taken together, the ALJ’s findings support only a legal conclusion that: 

“As discussed in the Findings of Fact 104 and 107, the County did not 
consider the impact of the new corridor on CERP.” 
 

10. The Commission should modify Finding 86 to that effect. 

Exception No. 2: The ALJ’s Ruling that the Highway is Not a Facility that 
Transports Hazardous Wastes Is An Error of Law.    
 

11. The County’s plan at CON-3A prohibits, within a wellfield protection area 

any “new facility that uses, handles, generates, transports or disposes of hazardous 

waste.” (emphasis added.) 



Case No. 18-005696GM 

5 
 

12. The ALJ correctly ruled that Petitioners proved the Amendment was 

inconsistent with CDMP Policy CON-3B requiring that the “water management systems 

that recharge regional wellfields shall be protected and enhanced,” and with “the 

interpretive text in the Land Use Element relating to Open Land Subarea 3 (North Trail 

and Bird Drive Basins), which reads, “Uses that could compromise groundwater quality 

shall not occur in this area,” (Rec. Order, p. 7, Finding of Fact 76).  She found, 

explicitly that: 

“Mr. Mayorga’s [the County’s groundwater expert] testimony that ‘any 
roadway carries an inherent risk of contamination’ conceded the point that 
the Plan Amendment creates a risk of contamination to the wellfields.”  
(Rec. Order, p. 7, Finding of Fact 76, fn. 24) 
 
13. In Finding No. 67, however, the ALJ ruled that the new highway is “not a 

‘facility’ that transports hazardous wastes as contemplated by the policy.”  

14. The ALJ thus found that even though the highway extension would create 

a risk of trucks carrying hazardous substances or wastes contaminating the wellfield, 

CON-3A did not apply because the highway extension is not a “facility” as that word is 

used in CON-3A. 

15. The question of whether a highway is a “facility” is a conclusion of law, 

which the Administration Commission may modify.  By using the word “transports,” the 

Plan’s plain language contemplates “facilities” that accommodate hazardous waste 

transport since stationary facilities can “transport” nothing.    

16. Again, referring to plain meaning, Webster’s defines facility as “something 

… that is built, installed or established to serve a particular purpose.”  See 

https://www.merriam-webster.com/dictionary/facility, last visited May 29, 2020.  The 

highway extension is something built for a particular purpose; viz., to transport cars and 
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trucks, including trucks transporting hazardous waste since the Plan Amendment does 

not prohibit hazardous wastes on the new facility. 

17. Proving that the word “facility” applies to this highway extension is the fact 

that the County consistently and repeatedly referred to the extension as a “facility”: 

a. The County described Ordinance No. 18-109 to the Florida 

Department of Economic Opportunity as an Ordinance regarding the requirements for 

“MDX SR-836 Southwest Extension Facility.” (Resp. Ex. 8, at 3) (emphasis added) 

b. The County’s Interlocal Agreement (“ILA”) with MDX was titled as 

an Agreement for “Implementation of Mitigation Measures and Other Policy 

Requirements for the MDX SR-836 Southwest Extension Facility.”  (Resp. Ex. 9.) 

(emphasis added) 

c. The ILA further defined the project and its component parts as the 

“Facility.” (Id. at 2 & passim); 

d. The County’s adopted elements of the Plan Amendment refer to the 

highway extension as the “new expressway facility.” (See, e.g., TC-1M & TE-3C.) 

(emphasis added); 

e. The County’s responses to the Florida Department of 

Transportation and South Florida Regional Planning Commission’s Comments also 

referred to the extension as a “facility.” (Resp. Ex. 8, at 8-21, 8-24.) (emphasis added); 

f. During the trial, County witnesses repeatedly referred to the new 

highway (and other roadways) as “facilities” (See, e.g., A. Sosa, Trial Tr. at 909:20, 

984:19, 1120:17, 1157:11 & 1159:11; V. Sandanasamy Trial Tr. at 1181:6, 1220:20, 
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1264:12, 1265:21, 1266:17; M. Woerner Trial Tr. at 1581:12, 1584:20, 1597:17, 1608:4, 

1609:24, 1608:17, 1622:5.) (emphasis added); 

g. The Project Development and Environmental (PD&E) Study 

prepared in support of the project similarly repeatedly describe the highway as a 

“facility.” (Resp. Ex. 15, at 4, 7, 8, 13, 18 & passim.) 

18. In repeatedly referring to the highway extension as a “facility” the County 

was acknowledging that the word “facility” fully applies.   

19. The highway extension is a facility that will facilitate the transport of 

hazardous substances.  Section 163.3177(3)(a)5, Fla. Stat., which governs the capital 

improvements element of comprehensive plans, includes “transportation improvements” 

as among the “public facilities” plans are required to address.  In addition, the dictionary 

definition of “transport” is “to transfer or convey from one place to another.” 

https://www.merriam-webster.com/dictionary/transport, last visited June 1, 2020.  As a 

matter both of plain language and common understanding, a highway is a “facility” that 

on which vehicles and trucks are conveyed from one place to another. 

20. Under § 120.57(1)(l), Fla. Stat., the agency may reject or modify the 

conclusions of law over which it has substantive jurisdiction where the substituted 

conclusion of law is as or more reasonable than that which was rejected or modified.   

21. The Commission should modify conclusion of law No. 67 to find that a 

highway is a “facility that transports hazardous waste” and that the Amendments are 

inconsistent with CDMP Policy CON-3A. 

Exception No. 3: The ALJ’s Finding No. 119 is an Erroneous Conclusion of Law.  
 

https://www.merriam-webster.com/dictionary/transfer
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22. The ALJ correctly made the following three findings of fact, supported by 

competent substantial evidence: 

116. Policy LU-8C requires the County to “continue to protect and promote 
agriculture as a viable economic use of land[.]” 
 
117. The Plan Amendment will displace approximately 300 acres of 
Agriculturally-designated land which is in active agricultural use.  (p. 33) 
 
118. The amount of land that is needed to maintain a viable agricultural 
industry is approximately 50,000 acres. According to the Environmental 
Protection Agency’s December 2012 report titled “Growing for a 
Sustainable Future: Miami-Dade County Urban Development Boundary 
Assessment,” approximately 67,000 acres outside the UDB are in active 
agricultural use. (p. 33) 
 
23. Finding 119, however, is an erroneous conclusion of law that the internal 

consistency requirement is violated only at the point where it has been proven that an 

adopted goal, objective of policy has been frustrated: 

119. The Plan Amendment will not reduce the amount of agriculture land 
to below the threshold required for a viable agriculture industry. Therefore, 
Petitioners did not prove the Plan Amendment is inconsistent with either 
the Concepts and Limitations interpretive text or LU-8C. (Rec. Order, p. 
34, ¶119) 
 
24. This is a conclusion of law, which the Administration Commission may 

reject and correct.  Inconsistency with a comprehensive plan provision does not require 

that the objective or goal to which that policy is keyed actually be thwarted.  Instead, the 

policy is the approach to be taken to ensure that does not happen.      

25. Comprehensive plans must: 
 
provide the principles, guidelines, standards, and strategies for the orderly 
and balanced future economic, social, physical, environmental, and fiscal 
development of the area that reflects community commitments to 
implement the plan and its elements. These principles and strategies 
shall guide future decisions in a consistent manner and shall contain 
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programs and activities to ensure comprehensive plans are 
implemented.  § 163.3177(1), Fla. Stat. (emphasis added).  
 
26. Section 163.3177(1), Fla. Stat., requires that a comprehensive plan’s 

“goals, objectives, and policies, shall describe how the local government’s programs, 

activities, and land development regulations will be initiated, modified, or continued to 

implement the comprehensive plan in a consistent manner….” 

27. By requiring that adopted policies “shall guide future decisions in a 

consistent manner,” the Act contemplates that each planning decision must be taken in 

support, or furtherance of that policy [or goal or objective as the case may be]. If 

instead, planning decisions are not required to “consistent[ly]” further the policy, this 

statutory language is superfluous, and land use planning decisions would be rendered 

no more pro-active than are environmental permitting decisions.  

28. The legal requirement that plan amendments must actually take 

affirmative steps towards achieving goals, objectives or policies, or at a minimum, not 

make their achievement less likely, is particularly clear for amendments to the future 

land use or future transportation maps, such as is involved in this case.   

29. Section 163.3161(4) explains the legislative: 
   
intent of this act that local governments have the ability to preserve and 
enhance present advantages; encourage the most appropriate use of 
land, water, and resources, consistent with the public interest; overcome 
present handicaps; and deal effectively with future problems that may 
result from the use and development of land within their jurisdictions. 
Through the process of comprehensive planning, it is intended that units 
of local government can preserve, promote, protect, and improve the 
public health, safety, comfort, good order, appearance, convenience, law 
enforcement and fire prevention, and general welfare; facilitate the 
adequate and efficient provision of transportation, water, sewerage, 
schools, parks, recreational facilities, housing, and other requirements and 
services; and conserve, develop, utilize, and protect natural resources 
within their jurisdictions.  
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30. The use of the word “promote,” defined by Webster’s as to “advance”3 

strongly suggests that planning decision are meant to actively take steps in the direction 

of achieving adopted planning goals, or at least not take steps in the opposite direction. 

31. To this end, Section 163.3177(2), Fla. Stat. requires that: 

[c]oordination of the several elements of the local comprehensive plan 
shall be a major objective of the planning process. The several elements 
of the comprehensive plan shall be consistent. [***] Each map depicting 
future conditions must reflect the principles, guidelines, and standards 
within all elements, and each such map must be contained within the 
comprehensive plan.”  (emphasis added). 
 
32. Amendments to the future transportation or land use maps that do not 

reflect a plan’s goals, objectives and policies are not in compliance. Hiss v. Sarasota 

County and DCA, 1992 WL 880868, 15 FALR 830 Admin. Comm. 1991), aff’d 602 So. 

2d 5353 (Fla. 1st DCA 1992); DCA v. St. Lucie County, 1993 WL 943708, 15 FALR 

4744 (Admin. Comm. 1993)(converting farmland to urban use fails to reflect policies 

discouraging urban sprawl, and promoting agricultural protection, land use compatibility 

and other objectives); Pope v. City of Cocoa Beach et al., 1990 WL 749217, 12 FALR 

4758 (1990) (increased density fails to reflect objective to direct population away from 

the coastal high hazard area).  In DCA v. St. Lucie County, 1993 WL 943708, 15 FALR 

4744 (Admin. Comm. 1993), the Administration Commission upheld a finding that FLUM 

amendment that converted farmland to urban use was not in compliance because it 

failed to reflect policies discouraging urban uses in rural areas and promoting 

agricultural protection, land use compatibility and other objectives. In a prior final order, 

the Administration Commission explained that the FLUM "is a critical component of the 

 
3 https://www.merriam-webster.com/dictionary/promote, last visited June 1, 2020. 
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Plan. [It] provides an essential visual representation of the commitment to uphold ... 

goals, objectives, and policies ….” Austin et al .v. City of Cocoa and DCA, 1989 WL 

645182 (1989); ER FALR 89:0128 (Admin. Comm. 1989) (Rec. Order at 75).  In SCAID 

v. DCA, and Sumter County, et al, 730 So. 2d 370 (Fla. 5th DCA 1999), the court 

reversed the Department’s approval of a land use map amendment for land outside of 

the Urban Expansion Area, ruling that it was error to find the amendment in compliance 

with internal provisions discouraging urban uses in rural areas. 

33. Under §120.57 (1) (l), Fla. Stat., the agency may reject or modify the 

conclusions of law over which it has substantive jurisdiction where the substituted 

conclusion of law is as or more reasonable than that which was rejected or modified.   

34. The Department should modify the conclusion of law in Finding 119 to 

state that:  

119. Even though tThe Plan Amendment will not reduce the amount of 
agriculture land to below the threshold required for a viable agriculture 
industry, it represents a planning decision that, by eliminating 
approximately 300 acres of farmland, fails to reflect and further the 
comprehensive plan’s intent to protect and promote a viable agricultural 
industry.  It makes achievement of the County’s agricultural goals, 
objectives and policies, less, not more, likely. Therefore, Petitioners did 
not prove the Plan Amendment is inconsistent with either the Concepts 
and Limitations interpretive text or LU-8C.  
 
WHEREFORE, Petitioners request that the Administration Commission adopt 

and approve the Recommended Order in its entirety, after modifying the rulings 

identified above for the reasons stated, and enter a Final Order finding the Plan 

Amendments not in compliance. 

 

[the remainder of this page intentionally left blank] 
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STATE OF FLORIDA  

ADMINISTRATION COMMISSION 

AC CASE NO. ACC-20-005 
DOAH CASE NOS. 2018-5695GM, 2018-5696GM 

 

TROPICAL AUDUBON SOCIETY, and    
MICHELLE GARCIA                             

Petitioners,      

v.        

MIAMI-DADE COUNTY, FLORIDA, 

 Respondent. 

______________________________________/ 

PETITIONERS’ RESPONSE TO MIAMI–DADE COUNTY’S  
EXCEPTIONS TO RECOMMENDED ORDER 

 
Pursuant to Fla. Admin. Code R. 28.106.217(3), Petitioners Michelle Garcia and Tropical 

Audubon Society (“Petitioners”) hereby respond to Miami-Dade County’s (the “County”) 

Exceptions to the Recommended Order entered by the Administrative Law Judge (“ALJ”) on 

March 30, 2020. 

Introduction 

The County’s blunderbuss Exceptions attack every significant fact found by the ALJ and 

essentially ask the Commission for a mulligan – a new trial at which the Commission must 

accept the County’s contentions, whether supported by evidence or not, and reject Petitioners’ 

evidence.  However, where there is competent substantial evidence to support an ALJ’s findings 

of fact, it is irrelevant that there may also be evidence supporting a contrary finding. See, e.g., 

Arand Constr. Co. v. Dyer, 592 So. 2d 276, 280 (Fla. 1st DCA 1991).  Evidentiary-related 

matters are within the sole province of the ALJ as the “fact-finder” in administrative 



2 
 

proceedings. See, e.g., Tedder v. Fla. Parole Comm’n, 842 So. 2d 1022, 1025 (Fla. 1st DCA 

2003); Heifetz v. Dep’t of Bus. Regulation, 475 So. 2d 1277, 1281 (Fla. 1st DCA 1985). 

An ultimate fact is a mixture of fact and law defined as “‘[t]hose facts found in that 

vaguely defined field lying between evidential facts on the one side and the primary issue or 

conclusion of law on the other, being but the logical results of the proofs, or, in other words, 

mere conclusions of fact.’” Black’s Law Dictionary 1365 (5th Ed. 1979), quoted in Tedder, 697 

So. 2d at 902.  Ultimate findings of fact are within the sole province of the ALJ to make. Tedder, 

697 So. 2d at 903.  

An ALJ’s findings of fact are derived from evidence and require deference by a 

reviewing body. “[A] statement in a Referee’s decision which is supported by the testimony or 

evidence...is a ‘finding of fact.’” Irvin Stander, Administrative Decision Writing, 10 Journal of 

the Nat’l Ass’n of Admin. Law Judiciary 149, 160 (1990). A statement is a finding of fact if it 

derives from evidence. Id. at 161.  “Conclusions of law are the result of an ALJ’s application of 

relevant statutes, rules, and case law to the findings of facts.” Richard J. Shoop, Administrative 

Law: The “Finality” of Recommended Orders, 81 Fla. Bar 41, 42 (2007).  

The existence of any competent, admissible evidence that could reasonably support a 

factual finding is “competent substantial evidence.” See Scholastic Book Fairs, Inc. v. 

Unemployment Appeals Comm’n, 671 So. 2d 287, 289 n.3 (Fla. 5th DCA 1996). The County’s 

attempt to argue that factual disputes regarding its contentions should be treated as policy 

decisions to which the ALJ and the Administration Commission must defer is blatantly 

inconsistent with the process established by law to decide comprehensive plan disputes, and 

should be rejected by the Commission. 
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The Administrative Procedure Act also limits the Administration Commission’s ability to 

reject an administrative law judge’s conclusions of law.  A final order can only adopt a 

substituted conclusion of law that is as or more reasonable that the conclusion of law the 

administrative law judge reached. 

The agency in its final order may reject or modify the conclusions of law over which 
it has substantive jurisdiction…. When rejecting or modifying such conclusion of law 
or interpretation of administrative rule, the agency must state with particularity its 
reasons for rejecting or modifying such conclusion of law or interpretation of 
administrative rule and must make a finding that its substituted conclusion of law or 
interpretation of administrative rule is as or more reasonable than that which was 
rejected or modified. 
 

§ 120.57(1) (l), Fla. Stat.  
 

In this case, the County’s argument that every single material ruling by the ALJ is 

unsupported by the facts or law strains credulity.  The Exceptions inappropriately attempt to re-

litigate facts found against the County and seek to portray factual findings based on evidence as 

policy judgments to which, the County argues, the ALJ should have deferred.  The Exceptions, if 

granted, would make a mockery of the formal administrative hearing process, which is designed 

to subject disputed evidence to cross-examination and credibility determinations by an ALJ.  

Section 120.57(1)(l), Fla. Stat. is clear that: 

The agency may not reject or modify the findings of fact unless the agency first 
determines from a review of the entire record, and states with particularity in the 
order, that the findings of fact were not based upon competent substantial evidence 
or that the proceedings on which the findings were based did not comply with 
essential requirements of law. 

 
§ 120.57(1) (l), Fla. Stat. 
 
 What the County characterizes as the ALJ’s choice to “arrogate to herself the power to 

decide whether the Kendall Parkway would provide enough traffic amelioration to satisfy her 

policy preferences,” (Exceptions at 2) is instead the ALJ making necessary factual findings as to 
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the reality of the traffic benefits the County claimed justified the project but the evidence proved 

does not.  That factual finding is critical because the County approved the Tollway “only to the 

extent necessary” to reduce congestion and speed commutes to Downtown Miami. (County Ex. 

8, CDMP Amendment TC-1M.)  What the County characterizes as the ALJ “completely 

ignor[ing]”1 the County’s arguments that the Tollway would improve evacuations into and out of 

West Kendall, is instead the ALJ, as is her clear and exclusive role in this process, simply 

resolving factual disputes and rejecting unsupported claims the County presented on that issue.   

It is the exclusive function of an ALJ in a formal administrative hearing to consider all 

evidence presented, resolve conflicts, judge credibility of witnesses, draw permissible inferences 

from the evidence, and reach ultimate findings of fact based on competent, substantial evidence. 

Padron v. Dep’t of Envtl. Prot., 143 So. 3d 1037, 1041 (Fla. 3d DCA 2014); Stokes v. Bd. of 

Prof/ Eng’rs, 952 So. 2d 1224 (Fla. 1st DCA 2007); Rogers v. DOH, 920 So. 2d 27, 30 (Fla. 1st 

DCA 2005); Aldrete v. DOH, Bd. of Medicine, 879 So. 2d 1244, 1246 (Fla. 1st DCA 2004); 

Heifetz v. DBR, 475 So. 2d 1277, 1281 (Fla. 1st DCA 1985). 

 The premise of the County’s exceptions – that the “fairly debatable” standard required 

the ALJ to yield to the County on disputed facts regarding the proposed Tollway – ignores the 

very purpose of a formal administrative hearing.  The County fails to acknowledge that the 

“fairly debatable” standard applies only to legal conclusions, and that § 120.57(1)(j), Fla. Stat., 

makes clear that the “fact are to be determined by the ALJ based on the preponderance of the 

evidence.  A Final Order of the state planning agency confirms the applicability of this statutory 

rule to findings of fact in comprehensive plan amendment cases such as this one. Sierra Club et. 

al. v. Miami Dade County, (Dept. of Comm. Affrs’ Final Order No. DCA 06-GM 219 (Sept. 12, 

 
1 Exceptions at 2 
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2006) (adopting an ALJ’s ruling that “the Fairly Debatable Standard governs the legal 

determination of whether the Plan Amendment is in compliance; it is not to be used to find facts. 

[F]acts are found based on a preponderance of the evidence. See § 120.57(1) (j), Fla. Stat.”) 

Sierra Club, Recommended Order ¶ 185.) 

The ALJ is the sole determiner of the reliability, persuasiveness and credibility of the 

witnesses and their interpretation of data presented at trial.  Padron v. Dep’t of Envtl. Prot., 143 

So. 3d 1037, 1041 (Fla. 3d DCA 2014); Stokes v. Bd. of Prof/ Eng’rs, 952 So. 2d 1224 (Fla. 1st 

DCA 2007); Rogers v. DOH, 920 So. 2d 27, 30 (Fla. 1st DCA 2005); Aldrete v. DOH, Bd. of 

Medicine, 879 So. 2d 1244, 1246 (Fla. 1st DCA 2004); Heifetz v. DBR, 475 So. 2d 1277, 1281 

(Fla. 1st DCA 1985). “The [ALJ] is entitled to rely on the testimony of a single witness even if 

that testimony contradicts the testimony of a number of other witnesses.” Hamilton Downs 

Horsetrack, LLC v. State Dep’t of Bus. & Prof'l Regulation, Div. of Pari-Mutuel Wagering, 226 

So. 3d 1046, 1050 (Fla. 1st 2017) (quoting Stinson v. Winn, 938 So. 2d 554, 555 (Fla. 1st DCA 

2006). 

The problem the County cannot overcome, despite its lengthy re-recitation of evidence 

and testimony the County presented at trial, is that the ALJ, as is her exclusive function in this 

case, rejected the County’s evidence on the points the County raises in its Exceptions and 

credited the contrary evidence presented by Petitioners.  Again, where, as here, there is 

competent substantial evidence to support an ALJ’s findings of fact, it is irrelevant that there 

may also be evidence supporting a contrary finding. See, e.g., Arand Constr. Co. v. Dyer, 592 So. 

2d 276, 280 (Fla. 1st DCA 1991). The ALJ alone has the authority to “determine the weight and 

credibility factors to be attributed to the experts.” Boca Raton v. Boca Villas Corp., 371 So. 2d 

154, 159 (Fla. 4th DCA 1979).   
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 On the legal interpretations, the ALJ read the County’s comprehensive plan as a whole, 

and did not ignore, as the County unfairly claims, policies that supported the Tollway.  She 

found, in fact, that the asserted traffic benefits were so “meager” that they did not support the 

County’s claims that the Tollway’s substantial environmental harms were outweighed by the 

publicly touted, but chimerical traffic congestion benefits.  

 The County’s narrative claims – that the ALJ has left West Kendall’s 600,000 residents 

with no real prospect for mobility improvements and that they will have to wait decades for West 

Kendall to redevelop into a more transit-supportive design – is nothing more than non-record 

rhetoric. They are misplaced, and assume, contrary to the facts found by the ALJ, that the 

Tollway’s asserted but unproven traffic congestion benefits would be at all meaningful.   

In short, the County’s Exceptions are little more than an effort to relitigate the County’s 

case before the Commission.  The County appears to believe that the ALJ was duty bound to 

accept the County’s positions without regard to the evidence presented at the hearing.  As 

demonstrated below, the ALJ’s finding of fact are firmly grounded in the record and her 

conclusions of law were correct.  The County’s Exceptions should be rejected. 

RESPONSE TO SPECIFIC EXCEPTIONS 
 
Response to Exceptions 1, 13, 15 and 16 (Recommended Order ¶¶ 26, 83, 85 and 98). 
 
Paragraph 98 

This Commission should reject this exception.  The ALJ found that: 
 
Petitioners did not prove that the Plan Amendment violates any of the cited 
Conservation Element policies, with the exception of CON-7A, because it allows 
destruction of portions of the Pennsuco wetlands. (Rec. Order at p. 29, ¶ 98) 
 
Policy CON-7A states that: 
 
Habitats critical to endangered or threatened species shall not be degraded or 
destroyed.  
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The County’s Exception relies on its contention that Policy CON-7A is limited to land 

that has been federally designated as “Critical Habitat” pursuant to the regulatory rule-making 

process under the federal Endangered Species Act, 16 U.S.C. § 1531 et seq.  The plain language 

of the policy, however, is not caveated by the words the County asks the Commission to insert.  

It protects “habitats critical to endangered or threatened species….”  It does not limit its 

protections to habitats formally designated under the Federal Endangered Species Act as 

“Critical Habitat.”  The Policy states generally that “habitats critical to endangered or threatened 

species shall not be degraded or destroyed.” (CON-7A.)  The County’s crabbed reading of CON-

7A would impose a requirement of federal ESA designation that does not exist in the Plan. 

 The County’s effort to re-write the policy fails under the “plain meaning” rule of 

interpretation of a comprehensive plan, as explained in Johnson v. Gulf County, 26 So.3d 33 

(Fla. 1st DCA 2009), which overturned a development order for its failure to require a buffer 

zone around “wetlands.”  In Johnson, while the comprehensive plan categorically required 

buffers around “wetlands,” Gulf County claimed that its long-standing interpretation was that the 

policy only applied to wetlands over which the state or federal government had permitting 

jurisdiction.  Rejecting this claim, the Court ruled that the development orders must comply with 

the plain meaning of the terms of a comprehensive plan – not the local government’s 

interpretation of the plan.2  See also Bostock v. Clayton Cty., Georgia, No. 17-1618, 2020 WL 

3146686, at *3 (U.S. June 15, 2020) (holding words of statute should be applied according to 

their “ordinary public meaning” even though this may lead to a result the legislature “might not 

have anticipated”). 

 
2 This “plain meaning” rule of interpretation applies regardless of the “fairly debatable” standard 
which governs internal consistency determinations under section 163.3184 (5), Fla. Stat. 
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The ALJ properly interpreted this policy and properly applied the facts to its terms.  

Policy CON-7A states that such “habitats … shall not be degraded or destroyed.”  The scope of 

the policy is thus much greater than the County’s theory that it only prevents direct destruction of 

a specific wetland area.  Instead, it applies to the larger habitat, or ecosystem, such as the 

Pennsuco Wetlands, and it prevents degradation – not just destruction. The record includes 

competent substantial evidence of the indirect or secondary impacts on wetland habitats that 

result from building highways through them. (McVoy, Vol. 3 at 428 – 430; Spinelli, Vol. 9 at 

1364, 1423, 1424) 

 There is no basis for the Commission to overturn the ALJ’s interpretation.   

Findings of Fact 26, 83 and 85 
 

In Finding of Fact ¶ 26 the ALJ found that: 
 
The Pennsuco wetlands are also designated as critical habitat for endangered 
species, including the wood stork, the Florida bonneted bat, the Everglades snail 
kite, and the Florida Panther. (Rec. Order at p. 11, ¶26) 
 
In Finding of Fact ¶ 83, the ALJ found that: 

 
The final sentence of Policy CON-7A prohibits destruction of wetlands in habitats 
critical to threatened or endangered species. The Pennsuco wetlands are designated 
critical habitat to several endangered species, but the Plan Amendment implicates 
wetland impacts in that area. (Rec. Order at p. 26, ¶ 83) 

 
In Finding of Fact ¶ 85, the ALJ found that: 
 
Petitioners proved the Plan Amendment is inconsistent with Policy CON-7. 
Because the new corridor will traverse the Pennsuco wetlands, an area designated 
as critical habitat for threatened and endangered species, the Plan Amendment 
violates this policy. (Rec. Order ¶ 85) 
 
The label assigned to the Pennsuco wetlands by the ALJ’s Findings of Fact 26, 83, and 85 

could appropriately be revised by the Commission to conform to the record evidence, as such:  

Finding of Fact ¶ 26: 
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The Pennsuco wetlands are also designated as critical habitat a habitat critical to 
for endangered or threatened species, including the wood stork, the Florida 
bonneted bat, the Everglades snail kite, and the Florida Panther. (Rec. Order at p. 
11, ¶26) 
 
Finding of Fact ¶ 83: 

 
The final sentence of Policy CON-7A prohibits destruction of wetlands in habitats 
critical to threatened or endangered species. The Pennsuco wetlands are designated 
critical a habitat critical to several endangered or threatened species, but the Plan 
Amendment implicates wetland impacts in that area. (Rec. Order at p. 26, ¶ 83) 

 
Finding of Fact ¶ 85: 
 
Petitioners proved the Plan Amendment is inconsistent with Policy CON-7. 
Because the new corridor will traverse the Pennsuco wetlands, an area designated 
as a habitat that is critical habitat for threatened and endangered species, the Plan 
Amendment violates this policy. (Rec. Order ¶ 85) 
 
Such a finding is supported by the following substantial competent evidence including 

evidence that: 

• The area where the Tollway will be sited includes some of the most imperiled wetlands in 
the Everglades and includes nesting and foraging habitats for threatened and endangered 
species, such as woodstorks, and are habitat to a variety of wading birds, crawfish and other 
wildlife.  (County expert, Spinelli, Vol. 9 at 1360; McVoy, Vol. 3 at 419-420.)  
 

• One example is the threatened Wood Stork, which nests in rookeries near the Bird Drive 
Basin. The area is also habitat to the bonneted bat and snail kite. (County expert Spinelli, 
Vol. 9 at 1360, 1361.)  
 

• The South Florida Regional Planning Council (“SFRPC”) explained “the northern parts 
of the extension do intersect or encroach upon Everglades National Park Seepage 
Management East Coast Buffer, the C-4 Detention Reservoir, East Bird Drive Basin, 
West Bird Drive Basin, and the Pennsuco Wetlands. The proposed Extension, up until it 
passes south of SW 67th Terrace, poses impacts to wetland habitats and Comprehensive 
Everglades Restoration.” (Pet. Ex. 10 at 8-25.)  
 

• County Exhibit 44 (the “Draft Environmental Impact Study Nov. 2018”) shows 
the corridor selected (Corridor 2; Alternative 2 in this exhibit) will displace 301 
acres of farmland and 383 acres of jurisdictional wetlands. (see the tables on 69 & 
73) 
 

• Also, the Draft Environmental Impact Study Nov. 2018 at 87 states: 



10 
 

 
The proposed project area, regardless of which Corridor Alternative, lies 
entirely within the consultation area for the Everglade snail kite and the 
American crocodile. *** Additionally, the project area is located within the 
(CFAs) for five active wood stork colonies and is just outside the CFA of a 
sixth colony. Finally, the study area is located entirely within the Focal Area 
for the Florida bonneted bat. 

• TAS President Jose Barros testified as to personal observations in the area of 
the proposed corridor of migratory birds, including threatened wood storks.  
(Barros, Vol. 1 at 217-219)3 

Response to Exception 15’s Proffered Remedial Action  
 

The County’s Exception 15 asks the Administration Commission to give the County “an 

opportunity to adopt a remedial plan amendment that realigns the corridor so that it does not pass 

through the Pennsuco wetlands,” based on a proposed narrative description of a realigned 

corridor and a rendering of this conceptual alignment.  The County provides no data on the 

impacts either from a congestion relief or environmental vantage point of its new remedial 

alignment. The new remedial alignment was not the subject of any prior analysis by the County 

or the consultants for the Miami-Dade Expressway Authority (“MDX”) who evaluated the 

project despite years of studies and reams of reports considering dozens of potential alignments. 

There is no evidentiary basis for this remedial action.  There is no data, analysis or review 

by any Everglades, wetland or wellfield expert, no community review or input, no traffic study, 

and no data and analysis whatsoever from which it can be determined whether, and to what 

extent, the proffered re-alignment would resolve any of the deficiencies in the Plan Amendment. 

This Hail Mary effort to rescue the project should be rejected. 

Response to Exception 2 and 17 (Recommended Order ¶¶ 37–40, & 102, n.9) 
 

 
3 Mr. Barros testified as a fact witness based on his personal observations of wildlife, and those 
recorded on a bird-watching log used by Tropical Audubon Society members and others.  
(Barros, Vol. 1 at 217-219.) 
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The County’s attack on Findings of Fact ¶¶ 37–40 is a blatant disregard of the competent 

substantial evidence rule.  The County’s Exception 17 (objecting to Finding of Fact ¶ 102, n. 9) 

raises the same issue and should be rejected for the same reason.  The existence of any 

competent, admissible evidence that could reasonably support a factual finding is “competent 

substantial evidence.” See Scholastic Book Fairs, Inc. v. Unemployment Appeals Comm'n, 671 

So. 2d 287, 289 n.3 (Fla. 5th DCA 1996). 

The ALJ’s findings of fact regarding “Component U of CERP” are clearly supported by 

substantial competent evidence, including the August 10, 2018 South Florida Water 

Management District letter (County Ex. 7), which the County incorrectly claims proves the 

opposite.  Petitioners Everglades expert Dr. Chris McVoy testified regarding Component U of 

CERP exactly as the ALJ described it in the challenged findings.  The SFWMD letter referred to 

by the County (County Ex. 7), as explained by Dr. McVoy, is entirely consistent with his 

explanation. (McVoy, Vol. 3 at 436-439, 451- 452, 469, 472-473, 499-502.)  

The County attempts to manufacture an error by the ALJ, asserting that the “omission” of 

evidence that the original Component U version of the CERP Project continues to undergo 

further planning “renders the ALJ’s findings unsupported by substantial evidence.”  That 

obviously does not render her findings lacking in competent substantial evidence.   

The County’s real objection to the findings about Component U is obvious – this 

Everglades Restoration project requires the protection of land through which the County now 

seeks to run a Tollway.  The County’s theory is that it is acceptable to run a highway through this 

land because the exact land that might be needed as part of this CERP hydrological project may 

change.  While all parties agreed to admit the SFWMD comment letter into evidence, the 

County’s characterization of the letter impermissibly asks the Commission to re-weigh and re-
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interpret the evidence.  The County ignores the facts and evidence referenced below showing 

that the smaller CERP Project footprint the County hopes for is merely one possible scenario 

currently under study, that no final decision under the governing federal–state CERP planning 

partnership has been made to formally reduce the scope of the project, and that other exhibits the 

County introduced from the SFWMD reveal a commitment to implementation of the full 

objectives of the original “Component U” project.  

The County’s legal argument that the ALJ violated the County’s procedural due process 

rights by treating the District’s letter as admissible hearsay evidence for the purpose of proving 

that the SFWMD has abandoned the larger “Component U” CERP Project is without merit, for 

the reasons explained below.  The letter does not prove that a final decision has been made to use 

only the smaller spatial CERP Project footprint the County desires.  The letter demonstrates that 

the wetlands outside of the smaller “conveyance project” the County prefers are important to 

protect whether or not devoted to a specific CERP Project.  The information in the letter does not 

support the County’s “compliance” argument.  There is no procedural error that caused an 

erroneous conclusion, and thus no procedural due process violation.  Under § 120.68(7) (c), Fla. 

Stat., a reversal of an administrative decision based on such a basis is appropriate only where 

“[t]he fairness of the proceedings or the correctness of the action may have been impaired by a 

material error in procedure or a failure to follow prescribed procedure.”  That is not the case 

here. 

The County’s proposed revisions to the ALJ’s findings of fact troublingly represent to the 

Commission that it should make its own factual findings that the SFWMD has made a final 

decision not to use these lands for the Bird Drive Basin CERP Project, when no such final 
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decision has been made.  The following competent substantial evidence more than supports the 

ALJ’s finding. 

a. The original conceptual design of the Bird Drive Basin CERP Project – known as 

Component U – has been undergoing re-evaluation as a result of additional analysis, 

which has led to unresolved questions about the capacity of the transmissive ground 

in the Basin to hold as much water as originally envisioned.  (McVoy, Vol. 3 at 436-

437, 451- 452, 499-502.) 

b. Planning to achieve the objectives of the Bird Drive Basin CERP Project is ongoing. 

The data and analysis demonstrate that the CERP Project may ultimately require or 

use more or less land than originally planned, but that the ultimate water 

management objectives remain unchanged as originally identified. (McVoy, Vol. 3 

at 438-439, 469, 472-473; Spinelli Vol. 9 at 1411, 1412; County Ex. 52 & 53, 54.)  

c. The final design of the CERP Project that will involve the Bird Drive Basin 

wetlands has not been finalized by state and federal CERP Planners. SFWMD and 

its federal partner have not made a final determination in coordination with federal 

government to change CERP Component U. (McVoy, Vol. 3 at 484, 438-439, 503-

508, 512-513; Spinelli Vol. 9 at 1411, 1412; County Exs. 52, 53 & 54.) 

d. As shown by the agency comments, the data and analysis does not demonstrate that 

the Tollway is compatible with the hydrologic requirements of even a scaled-down 

version of the Bird Drive Basin CERP Project. (McVoy, Vol. 3 at441-442; Spinelli 

Vol. 9 at 1407, 1408; Pet. Ex. 10 at 8-29.)  

What is more, the evidence, including the very District letter upon which the County 

relies, and the testimony of the County’s own experts, makes clear that the land through which 



14 
 

the Tollway will run is important to protect whether for its future role in an Everglades 

Restoration hydrological engineering project or for its continued function as a wetland within the 

Everglades.  (McVoy, Vol. 3 at 379 -380, 425-427, 439, 443; County wetlands expert Spinelli, 

Vol. 9 at 1293-1296, 1303, 1306 -1307, 1360, 1396-1399, 1414, 1427- 1429, 1433; County 

hydrologic expert Walsh, Vol. 4 at 549-550, 557-558.) 

Finally, the County claims error in the ALJ’s “ruling that the issue of what the 

Component U project is planned to be is a ‘red herring’ because, in the ALJ’s view, only the 

District has the ‘authority to determine whether the Plan Amendment interferes with the [CERP] 

project.”  That ruling, argues the County, “fundamentally misconstrues Policy CON-7J,” which 

provides that the County – not the District – must “consider the applications’ consistency with 

Comprehensive Everglades Restoration Program (CERP) objectives” and must deny 

“[a]pplications that are found to be inconsistent with CERP objectives, projects or features.” 

(emphasis added). 

There is no error.  First, no reasonable argument can be made that Miami-Dade County, 

and not the actual state sponsor of the federal–state CERP Project (the South Florida Water 

Management District), is the appropriate entity to determine the consistency of any land use 

activity with CERP objectives, projects or features.4  Second, on the facts of this case, no 

reasonable claim can be made that the County itself found the Tollway to be consistent with even 

its narrow view of the relevant “CERP objectives, projects or features.”  The County’s own 

evidence proves clearly that the County erroneously believed it could comply with Ch. 163, and 

 
4  Section 373.1501, Fla. Stat identifies the District as the “local sponsor” of the joint Federal–
State Comprehensive Plan to restore the Everglades. 
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CON-7J of its own plan by putting that determination off to another, subsequent process – the 

permitting process. (County Ex. 7; Petitioners’ Ex. 10 at 8-22, 8-23, 8-26 to 8-30.) 

The County’s claim that the “District’s letter was material evidence supporting the 

County’s determination that the Plan Amendment was not ‘inconsistent with CERP objectives, 

projects or features,’”5 is an inaccurate and inappropriate plea for the Commission to reweigh the 

evidence.  The same is true for the County’s claim that the District’s letter “rebutted Dr. 

McVoy’s opinion,” by making plain that the District was evaluating the Plan Amendment for 

consistency with the conveyance canal concept and not the original Component U project, the 

‘Bird Drive Recharge Area.’”6 This claim fails, among other reasons, because the District letter, 

and expert testimony, did not demonstrate that the Tollway is compatible with the hydrologic 

requirements of even the scaled-down version of the Bird Drive Basin CERP Project the County 

desires. (Pet. Ex. 10 at 8-29; County Ex. 7 at 6-7; McVoy, Vol. 3 at 441-442; Spinelli, Vol. 9 at 

1407, 1408.)  

The ALJ made no error in ruling that the Tollway violates the County plan concerning 

consistency with CERP.  Whether the Bird Drive Basin CERP Project is ultimately finalized as 

the original Component U, as the “conveyance concept” being studied, or as something in-

between, the ALJ’s findings of fact are clear and firmly supported by the evidence. The data and 

analysis does not demonstrate that the proposed Tollway will not compromise the restoration of 

the Everglades, especially considering the fact, explained above, that all wetlands in that area, 

whether or not used as part of a CERP hydrologic engineering project, are important to preserve 

for their Everglades wetland functions. (McVoy, Vol. 3, at 379 -380, 425-427, 439, 443; County 

 
5  Exceptions at 45. 
6  Exceptions at 45. 
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wetlands expert Spinelli, Vol. 9, at 1293-1296, 1303, 1306 -1307, 1360, 1396-1399, 1414, 1427- 

1429, 1433; County hydrologic expert Walsh, Vol. 4, at 549-550, 557-558.) 

Response to Exception 18 (Recommended Order ¶ 103).  
 
 Exception 18 attacks the same findings as challenged in Exceptions 2 and 17 regarding 

the role of the South Florida Water Management District as the agency with expertise relative to 

the consistency of land uses with CERP Projects.  It should be rejected for the same reasons 

explained above.  This Exception also, however, claims that the ALJ’s finding that “all parties 

agreed that only the District has authority to determine whether the Plan Amendment is 

consistent with CERP is not supported by substantial competent evidence because the County 

never agreed to that.” (Exceptions at 46.)  However, the County’s Everglades expert agreed at 

trial that the District and U.S. Army Corp of Engineers are the agencies responsible for 

implementing CERP, and that he would rely on those agencies to determine whether a proposed 

plan amendment is consistent with CERP.  (Spinelli, Vol. 9 at 1379, 1390.) 

Finally, the County’s proposed revision to this finding, beyond being inappropriate and 

contrary to the evidence, as described above, highlights the reason the Plan Amendment is not 

“in compliance.”  For the Commission to grant this Exception and revise the ALJ’s finding 

would be to rule that a local government can avoid violating a policy that requires the denial of 

plan amendments that are inconsistent with a planning objective (in this case, the support of the 

Comprehensive Everglades Restoration Plan) by simply not analyzing the relevant data and 

analysis.  The failure of the County to do that in this case is among the primary, fundamental 

reasons for the ALJ’s recommendation.   Section 163.3177(1)(f), Fla. Stat. requires that: 

“All …plan amendments shall be based upon relevant and appropriate data and 
an analysis by the local government … available at the time of adoption of the 
…plan amendment.” (emphasis added) 
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 “To be based on data means: 
 

to react to it in an appropriate way and to the extent necessary indicated by the 
data ….”  

 
Fla. Stat. § 163.3177(1)(f) (emphasis added).  

 
The requirement that all plan amendment’s “react appropriately” to the best available 

data and analysis is a fundamental requirement of the Act.  The County refused to do that, and 

the ALJ ruled, quite correctly, that Ch. 163, Fla. Stat., does not allow a local government to 

avoid its “data and analysis” mandate by deferring to subsequent environmental permitting 

processes, and that the amendment failed to comply with this mandate. (Rec. Order, at p. 56, ¶ 

214).  This exception should be rejected.  

Response to Exception 19 (Recommended Order ¶ 104, n. 10).  
 
 This exception attacks the ALJ’s ruling that County Exhibit 7, the comment letter from 

the South Florida Water Management District, constituted inadmissible hearsay for some 

purposes.7   The County’s claim that this ruling violates procedural due process because all 

parties agreed to the letter’s admissibility ignores the ALJ’s finding, in that footnote, that “[t]he 

issue is a red herring. No matter the size or scale of the CERP Project, the District remains the 

agency with authority to determine whether the Plan Amendment interferes with the project.” 

There can also be no prejudice to the County in the ALJ’s rejection of its efforts to try to prove 

that the District has scaled back its Bird Drive Basin CERP Project because: 

• The final design of the CERP Project that will involve the Bird Drive Basin wetlands 

has not been finalized by the state and federal CERP Planners. SFWMD and its federal 

partner have not made a final determination in coordination with federal government to 

 
7  The Commission may not review the ALJ’s evidentiary rulings as they are beyond the scope of 
the Commission’s substantive jurisdiction. See Fla. Stat. § 120.57(1)(l). 
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change CERP Component U. (McVoy, Vol. 3 at 484, 438-439, 503-508, 512-513; 

Spinelli Vol. 9 at 1411, 1412.). This is evidenced by the very SFWMD documents upon 

which the County relies. (County Exs. 52, 53 & 54.).  

• As shown by the agency comments, the data and analysis does not demonstrate that the 

Tollway is compatible with the hydrologic requirements of even a scaled-down version 

of the Bird Drive Basin CERP Project. (McVoy, Vol. 3 at441-442; Spinelli Vol. 9 at 

1407, 1408; Pet. Ex. 10 at 8-29.)  

 Next, this Exception is also based on the County’s continued, erroneous, insistence that 

the District was not “entitled to more information to review the Plan Amendment.” (Exceptions 

at 48.)  The County’s legal theory that its failure to consider and analyze the best available data 

about the Tollway’s impact on the restoration of the Everglades complies with the Act has been 

shown above to be refuted by the plain terms of the Act. 

Response to Exceptions 20-25 (Recommended Order ¶¶ 105, 107-111).8  

The County continuously asserts that findings and rulings by the ALJ were error because 

the ALJ rejected a claim made or witness presented by the County.  To state the obvious, that is 

not how administrative hearings work.  In this Exception, the County claims error in the ALJ’s 

findings contrary to the County because the “County has consistently contended that the 

District’s letter, the County’s written response to that letter, and the District’s failure to take 

further action indicate that the District did not need more information for purposes of reviewing 

the Plan Amendment, that instead the District’s comments served as a roadmap of issues for 

future permitting reviews, and that § 163.3184 did not require more at the plan amendment 

stage.” (Exceptions at 48-49.) 

 
8 The County also raises this issue in its Exception to Finding of Fact ¶ 104 n. 10. 
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The clear language of the SFWMD’s letter refutes this assertion: 

Sufficient data and analysis to determine the final alignment of the expressway 
extension, potential impacts to natural resources, and potential impacts to 
restoration projects will be necessary. Exhibits 6 and 7 primarily contain 
transportation data and analysis and are missing environmental data and analysis. 
*** The Appendix contains summaries of transportation data and analysis, and in 
two charts references an environmental analysis, but supporting environmental 
data and analysis was not provided. The District cannot make recommendations 
to address these items until the County: 
 
• Provides relevant environmental information and studies. 
 
• Determines the final alignment of the expressway extension.  
 
• Revises the remainder of the plan amendment package, as applicable, to reflect 
all completed studies and the final extension alignment.”  

 
(Petitioners Ex. 10, at 8-26) (emphasis added). 

 
The County, for whatever reason, failed to disclose to the Commission this language in 

the District letter.  It also failed to acknowledge the comment letter from the Florida Department 

of Environmental Protection (“FDEP”), which “fully support[ed]” the SFWMD comments and 

concerns, saying that it is “critical that this amendment ensures protection of the Everglades.”  

(County Ex. 5: FDEP Comment letter, p. 1).  FDEP “request[ed] that Miami-Dade County 

address these issues prior to adopting the amendment.” (Id. (emphasis added)). It stated: 

“[t]he proposed amendment will need to demonstrate how impacts to the 
wetlands will be minimized and mitigated, and ensure that the alignment of the 
extension does not adversely impact CERP project areas and state lands. Should 
SR-836 be extended, the Department encourages project elements to be 
constructed and maintained so as to not adversely affect adjacent lands with 
regards to water quantity, water quality, and/or flooding.” (Resp. Ex. 10 at 8-22) 
 

 That the County would mischaracterize the content of the comment letters to support this 

claim of error is disappointing and indicative of the lack of merit in its Exceptions.  
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The County next claims that Finding of Fact ¶ 107 is legally erroneous.  Yet, the 

County’s Exceptions themselves demonstrate the factual accuracy of the ALJ’s finding, which is 

that: 

Petitioners did prove the Plan Amendment is not supported by data and analysis on 
this point. Rather than providing the District with the additional information it 
requested to determine consistency with CERP, the County replied that it would 
continue to work with the District during the permitting process and “may be able 
to include features … that provide benefits that are both compatible and consistent 
with the intent of the CERP.  

 
(Rec. Order ¶ 107) (emphasis added). 

 
That is exactly what happened. Nothing in the County’s Exceptions show otherwise, 

which is why the County must advance the incorrect legal argument that “neither Chapter 163 

nor the CDMP required the County to provide the SFWMD with all of the information the 

District requested.”9  First, this ignores § 163.3184 (4)(d)2, Fla. Stat., which requires: 

All comprehensive plan amendments adopted by the governing body, along with 
the supporting data and analysis, shall be transmitted within 10 working days after 
the second public hearing to the state land planning agency and any other agency 
or local government that provided timely comments ….  
 
Second, the County’s legal claim is that the nature of the analysis the SFWMD, the FDEP 

and the ALJ found lacking inappropriately required that “a detailed permitting review to occur at 

the plan amendment stage, which is absurd.” (Exceptions at 51.)  What the County labels absurd 

is the law.  The Act requires that all relevant data and analysis be analyzed at the plan 

amendment stage, and that adopted amendments “react appropriately” to that data and analysis, 

is explained above.10  These Exceptions must be rejected on that basis alone.   

 
9  Exceptions at 51. 
10  Section 163.3177(1) (f), Fla. Stat. requires that “[a]ll …plan amendments shall be 
based upon relevant and appropriate data and an analysis …available at the time of 
adoption of the …plan amendment.” “To be based on data means to react to it in an 
appropriate way and to the extent necessary….”  
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While the County continuously argues that its interpretation of what its own Everglades 

policy requires should be given “fairly debatable” deference, it completely ignores the 

requirement, in § 163.3177(6)(a), Fla. Stat., that all plan amendments be affirmatively based 

upon the “character of the undeveloped land” to be impacted.  Obviously, based on the ALJ’s 

findings of fact, the County’s decision to extend a highway through these Everglades wetlands 

fails that requirement.11  

The County’s continued insistence that plan amendments meet that standard unless the 

they are proven to suffer a “fatal flaw,” cannot be reconciled with the affirmative statutory 

language and, if accepted, would mean that local governments can avoid having their 

amendments found out of compliance by simply choosing not to analyze available data.  The 

County’s efforts to use absurd legal wordsmithing to avoid the obvious ecological and 

engineering realities of the impacts of building a highway through sensitive environmental 

wetlands that are central to the State’s priority to restore the Everglades must be rejected.  

The County’s several pages of argument and citation to its expert planners’ legal opinion 

that the data and analysis requirement was satisfied by a promise to later analyze Everglades data 

during a permitting process, if accepted, would completely obliterate the comprehensive plan 

amendment data and analysis requirements.  

The County’s lengthy recitations of the testimony of its witnesses12 – obviously rejected 

by the ALJ as unpersuasive – cannot support a reversal of the ALJ’s factual findings.  

Particularly egregious is the County’s request that the Commission change Finding of Fact ¶ 109, 

 
11  On this point, it is important to note that the adopted amendment will have greater wetland 
impacts than would the proposed amendment that was the subject of the data and analysis. 
(Spinelli, Vol. 9 at 1408-1409, 1420.) 
12  Exceptions at 53-55. 
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where the ALJ explicitly found that she did not find the County’s witness credible.  Where the 

ALJ observed that the County’s witness “attempt[ed] to prove the County’s claim, the County 

audaciously, in blatant violation the Administrative Procedures Act, asks the Commission to 

change that to “show[ed]” the County’s point.  Where the ALJ found the witnesses’ testimony to 

be “hedging,” the County invites the Commission to delete that finding.13  It should go without 

saying that the Commission is unable to substitute its judgment, let alone the non-prevailing 

party’s judgment, for that of the ALJ as to the credibility of a testifying witness.  See, e.g., 

Hamilton Downs Horsetrack, LLC v. State Dep’t of Bus. & Prof’l Regulation, Div. of Pari-

Mutuel Wagering, 226 So. 3d 1046, 1050 (Fla. 1st DCA 2017) (“Credibility of the witnesses is a 

matter that is within the province of the [ALJ], as is the weight to be given the evidence.”).  It is 

the exclusive function of an administrative law judge in a formal administrative hearing to 

consider all evidence presented, resolve conflicts, judge credibility of witnesses, draw 

permissible inferences from the evidence, and reach ultimate findings of fact14 based on 

competent, substantial evidence. Padron v. Dep’t of Envtl. Prot., 143 So. 3d 1037, 1041 (Fla. 3d 

DCA 2014); Stokes v. Bd. of Prof/ Eng’rs, 952 So. 2d 1224 (Fla. 1st DCA 2007); Rogers v. 

DOH, 920 So. 2d 27, 30 (Fla. 1st DCA 2005); Aldrete v. DOH, Bd. of Medicine, 879 So. 2d 

1244, 1246 (Fla. 1st DCA 2004); Heifetz v. DBR, 475 So. 2d 1277, 1281 (Fla. 1st DCA 1985).  

The existence of any competent, admissible evidence that could reasonably support a factual 

finding is “competent substantial evidence.” See Scholastic Book Fairs, Inc. v. Unemployment 

 
13  Exceptions at 56. 
14  An ultimate fact is a mixture of fact and law defined as “‘[t]hose facts found in that vaguely 
defined field lying between evidential facts on the one side and the primary issue or conclusion 
of law on the other, being but the logical results of the proofs, or, in other words, mere 
conclusions of fact.’” Tedder, 697 So. 2d at 902.  Ultimate findings of fact are within the sole 
province of the ALJ to make. Tedder, 697 So. 2d at 903. 
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Appeals Comm'n, 671 So. 2d 287, 289 n.3 (Fla. 5th DCA 1996). Where there is competent 

substantial evidence to support an ALJ’s findings of fact, it is irrelevant that there may also be 

evidence supporting a contrary finding. See, e.g., Arand Constr. Co. v. Dyer, 592 So. 2d 276, 280 

(Fla. 1st DCA 1991). An ALJ “is entitled to rely on the testimony of a single witness even if that 

testimony contradicts the testimony of a number of other witnesses.” Hamilton Downs 

Horsetrack, LLC v. State Dep't of Bus. & Prof'l Regulation, Div. of Pari-Mutuel Wagering, 226 

So. 3d 1046, 1050 (Fla. 1st DCA 2017). 

The County’s factual claim that “the District’s comments were directed to what would be 

required in future permit applications”15 is refuted by the clear language of the District letter, 

which states:  

Sufficient data and analysis to determine the final alignment of the expressway 
extension, potential impacts to natural resources, and potential impacts to 
restoration projects will be necessary. *** The District cannot make 
recommendations to address these items until the County:  
 
• Provides relevant environmental information and studies. 
 
• Determines the final alignment of the expressway extension.  
 
• Revises the remainder of the plan amendment package, as applicable, to reflect 
all completed studies and the final extension alignment.” (Resp. Ex. 10, p, 8-
26)(emphasis added). 
 
The comment letter from the Florida Department of Environmental Protection (“FDEP”), 

“fully support[ed]” the SFWMD comments and concerns, saying that it is “critical that this 

amendment ensures protection of the Everglades.”  (County Ex. 5: FDEP Comment letter, p. 1).  

FDEP “provide[d] the following …comments and recommendations and request[ed] that Miami-

 
15  Exceptions at 52. 
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Dade County address these issues prior to adopting the amendment.”  (emphasis added). It 

stated: 

The proposed amendment will need to demonstrate how impacts to the wetlands 
will be minimized and mitigated, and ensure that the alignment of the extension 
does not adversely impact CERP Project areas and state lands. Should SR-836 be 
extended, the Department encourages project elements to be constructed and 
maintained so as to not adversely affect adjacent lands with regards to water 
quantity, water quality, and/or flooding.”  

 
(County Ex. 10 at 8-22) (emphasis added). 

 
Adding to the troubling pattern of taking liberties with the facts, the County represents to 

the Commission that a letter from the U.S. Department of the Interior (“U.S. DOI”) “expressed 

support” for the highway. (Exceptions at 53, n. 11.)  That is not true at all.  On November 3, 

2017, US DOI’s Office of Everglades Restoration Initiatives sent MDX a letter about the 

Tollway and CERP. (Pet.’s Ex. 56.)  What the County characterizes as merely “raising concerns” 

was actually the U.S. DOI stating: 

• “this letter…is not meant to be an exhaustive discussion of the concerns of the Department 
and its bureaus including for example those related to listed species or to the construction 
of a major, multi-lane highway so close to Everglades National Park.”  
 

• “The Department is concerned that placement of a 4 – 6 lane high speed paved highway 
on these lands is in conflict with the legally mandated purpose [Everglades restoration] 
for which these lands were acquired.” 
 

• “The Department has consistently stressed the importance of protecting both the federal 
grant investments and the footprint of the future Bird Drive Basin CERP project.”  
 

• “The proposed highway corridors encroach on the Pennsuco wetlands and specifically on 
parcels purchased with federal conservation grant funding.” 
 

• The proposed highway would “directly conflict with” Everglades Restoration. 
(Pet.’s Ex. 56.)   

 
The subsequent April 23, 2018 U.S. DOI letter informed the County that its review of the 

original November 3 letter was complete, made no changes to the substance of the earlier letter, 
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and specifically reminded the County that federal approval would be required for it to use any of 

the federal deed – restricted property ownership.”  The County’s characterization of the letter’s 

obligatory bureaucratic ending – “we look forward to continuing to work with you and your staff 

on this important project” – as “support for the expressway” is not a credible, reasonable 

inference. (County Ex. 59.) 

Finally, the County’s claim, in Exception 24 to Finding of Fact ¶ 110, that the Tollway 

must be deemed consistent with its Everglades policy - Policy CON-7J, “if data and analysis 

shows that the plan amendment is not inconsistent with CERP” must be rejected for two reasons.  

First, in this case, the data and analysis did not show that the highway would not be inconsistent 

with CERP.16  Next, as explained above, such an interpretation would allow the County to avoid 

planning requirements by simply not analyzing the available data.  Again, the County’s approach 

would obliterate the law. 

Finally, County Exception 25 to Finding of Fact ¶ 111 asks the Commission to rule that 

the determination of whether a plan amendment is supported by data and analysis is subject to 

the “fairly debatable” standard. (Exceptions at 58.)  The County curiously claims that this is the 

holding of The Sierra Club v. St. Johns County, No. 01-1852GM, 2002 WL 1592234, at *26–28 

(Fla. Div. Admin. Hrgs. May 20, 2002).17  That case, however, has absolutely nothing to do 

with comprehensive plans.  It is an administrative rule challenge concerning the issue of 

cumulative impact analysis for Environmental Resource Permits under Chapter 163, Fla. Stat.  

That the County would represent to the Commission that the case holds that an ALJ’s 

 
16 See Pet. Ex. 10 at 8-29 and 8-30. 
17 See Exceptions at 7 & 58. 
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comprehensive plan “data and analysis” determinations are conclusions of law and not 

binding findings of fact is inexplicable. 

The County’s outlandish and legally unsupported claim would mean that every 

determination by an ALJ in a comprehensive plan amendment case is a conclusion of law. There 

are two things in a planning case – the facts and the law.  The facts are, using this case as an 

example: 

• The nature of the use the plan amendment allows:   

While that is based on a reading of the language of the adopted amendment, the nature of 

that use – in this case a six-lane tollway – is described in the data and analysis.  

• The character of the land to be impacted: 

That is described in the data and analysis. 

• The negative impacts that the use will have on the environment or community: 

That is shown by the data and analysis, in this case, as it describes the Everglades 

wetlands through which the Tollway would run. 

• The positive impacts on things like traffic congestion: 

That is shown in the data and analysis, which in this case, the ALJ found would be 

meager at best. 

 Findings of fact are evidentiary-based and require deference by a reviewing body. “[A] 

statement in a Referee’s decision which is supported by the testimony or evidence...is a ‘finding 

of fact.’” Irvin Stander, Administrative Decision Writing, 10 Journal of the Nat’l Ass’n of 
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Admin. Law Judiciary 149, 160 (1990). A statement is a finding of fact if it derives from 

evidence. Id. at 161.18 

The comprehensive planning “facts” are as demonstrated by the data and analysis.  The 

Administrative Procedures Act, Fla. Stat. Ch. 120, is clear that an Administrative Law Judge 

decides what the facts are under the “preponderance of evidence” standard.19  Yet, the County 

asks the Commission to rule that an ALJ’s factual findings are instead legal conclusions on 

which the ALJ must defer to the local government’s view of the facts, as long as there is any 

“fair debate” about what the facts are. Such an approach would obliterate the entire purpose of 

formal administrative hearings under Ch. 120.  An agency may not label what is essentially an 

ultimate factual determination as a “conclusion of law” in order to modify or overturn what it 

may view as an unfavorable finding of fact. See, e.g., Stokes v. Bd. of Prof/ Eng'rs, 952 So. 2d 

1224 (Fla. 1st DCA 2007).    

 Perhaps sensing the inappropriateness of its claim, the County asks, in the alternative, for 

a remedial action of the opportunity to obtain from the District “a determination as to whether 

the Plan Amendment – as opposed to the ultimate roadway project – presents any fatal flaws that 

cannot be addressed through future permitting and design and thus whether the Plan Amendment 

is inconsistent with CERP”   (Exceptions at 58.)  That the County’s “fatal flaw” concept of the 

law is wrong has already been demonstrated above.  Beyond that, the County’s request is 

 
18  In contrast to findings of fact, “[c]onclusions of law are the result of an ALJ’s application of 
relevant statutes, rules, and case law to the findings of facts.” Richard J. Shoop, Administrative 
Law: The “Finality” of Recommended Orders, 81 Fla. Bar 41, 42 (2007). 
19  See § 120.57(1) (j), Fla. Stat. This applies to findings of fact in comprehensive plan 
amendment cases such as this one. Sierra Club et. al. v. Miami Dade County, (Dept. of Comm. 
Affrs’ Final Order No. DCA 06-GM 219 (Sept. 12, 2006)(Adopting an ALJ’s ruling that “the 
Fairly Debatable Standard governs the legal determination of whether the Plan Amendment is in 
compliance; it is not to be used to find facts. [F]acts are found based on a preponderance of the 
evidence. See § 120.57(1) (j), Fla. Stat.”) (Rec. Order ¶ 185). 
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inappropriate at this point in the proceedings.   A plan amendment cannot be found “in 

compliance” based on a newly-acquired correspondence that is not subjected to the 

administrative hearing process.  

Response to Exception 20 (Recommended Order ¶ 105).   
 

The County contests the ALJ’s finding that “[t]he County did not provide additional 

information to the District,” arguing that the finding is not supported by substantial competent 

evidence because the County responded to the District’s letter, stating that the issues identified 

by the District would be addressed in greater detail at some later time during permit reviews.  

On its face, it is clear that this exception has no merit.  The ALJ’s finding is based on 

uncontroverted evidence. The County provided no additional information after the initial 

transmittal of the plan amendment to the SFWMD or anyone about the wetland and Everglades 

Restoration impacts of the Tollway.  Its own witnesses admitted that, after the initial staff report 

and transmittal hearing, when the proposed corridor shifted further west (creating a greater 

intrusion into the Everglades wetlands) no additional data or analysis was prepared to support the 

adopted amendment. (Spinelli, Vol. 9 at 1408-1409; Woerner, Vol. 12 at 1790-1792)  The 

adopted amendment will have greater wetland impacts than would the proposed amendment that 

was the subject of the data and analysis. (Spinelli, Vol. 9 at 1408-1409, 1420) 

Its written staff response, that more information would come later – and then only in 

separate permitting processes20 - obviously proves the ALJ’s finding is accurate.  Telling the 

agency more information will be provided later, and in a different forum governed by different 

standards, does not constitute providing data and analysis as part of the plan amendment process. 

That part of the exception should be rejected. 

 
20 County Ex. 7; Resp. Ex. 10 at 8-22. 
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The County also, however, argues that the ALJ’s finding in Paragraph 105 that the 

County did not receive any determination from the District regarding the Plan Amendment’s 

consistency with CERP is not supported by substantial competent evidence. But then the County 

admits, in its own words, that “It is true that, after the County sent its written response to the 

District’s letter, the County never received a further response from the District.” (Exceptions at 

50.)  Obviously, the ALJ’s finding of fact is, by the County’s own admission, accurate. 

The County next states that the District’s letter was a determination regarding the Plan 

Amendment’s consistency with CERP, but “not a clear or final determination regarding the new 

corridor’s ultimate consistency with CERP.” (Exceptions at 49-50.)  To the contrary, the 

District’s letter was quite clear that the data and analysis supplied by the County was inadequate 

and failed to demonstrate that the Tollway was consistent with the restoration of the Everglades. 

(County Ex. 7).  Again, the FDEP “fully support[ed]” the District letter. (County Ex. 5: FDEP 

Comment letter, at 1.) 

Next, since the County adopted the Plan Amendment anyway, without data and analysis 

support related to its Everglades impact and CERP consistency, the District’s comment latter was 

indeed its final determination on the demonstrated consistency of the Tollway Plan Amendment 

with Everglades Restoration. The County’s legal argument that nothing in Fla. Stat. Ch. 163 or in 

the CDMP required the County to obtain from the District a final determination regarding the 

Plan Amendment’s consistency with CERP”21  ignores the “data and analysis” requirement 

explained above.  The ALJ found, in fact, that the Plan Amendment is not supported by data and 

analysis demonstrating its consistency with the CERP and wetland protection.  The County’s 

 
21 Exceptions at 49-50. 
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exceptions do not come close to explaining how that finding is not supported by competent 

substantial evidence, and how the evidence proves otherwise.  

These exceptions should be rejected in whole. 

Response to Exceptions No. 3, 7, and 40 (Recommended Order ¶¶ 46, 51 and 207). 
 

The Commission should reject these Exceptions. The ALJ’s interpretations of the 

County’s comprehensive plan in Findings 46, 51 and 207 (and in findings 48–50, 201, 205 and 

206) are correct. The ALJ did not fail to apply the CDMP’s distinctions between “uses,” 

“development,” “infrastructure,” and “facilities and services,” and, contrary to the County’s 

claims, considered the comprehensive plan as a whole.  

The County claims that its comprehensive plan “does not prohibit infrastructure, 

facilities, and services outside the UDB to serve the urbanized area, as long as that infrastructure 

does not itself generate urban development outside the UDB.”  Yet, the Future Land Use 

Element says explicitly “public expenditures for urban service and infrastructure improvements 

shall be focused on the area within the UDB.” (Id. at I-61) (emphasis added).  That provision 

disposes of the County’s Exception.22  “Shall” means “shall.”  It is mandatory, regardless of any 

other provision of the plan the County cites for a less stringent rule. Nevertheless, the County 

points to another policy that merely “discourage[es]” infrastructure outside of the UDB,23 and 

argues that the ALJ’s Findings of Fact ¶¶ 46, and 48–51, misread it to mean “prohibited.”  The 

 
22  The County concedes that the Tollway constitutes “infrastructure” under the CDMP. 
(Exceptions at 39: “[T]he CDMP classifies roads as … ‘infrastructure.’”) 
23  This language is also relevant to the County’s claim that it was somehow improper for the ALJ 
to make the finding of fact that the claimed traffic congestion benefits of the highway would be 
meager. (See Response to Exception 29.) Yet, to the extent that the County claims that the need 
for the highway to relief congestion is a valid basis for it to build a highway facility that is not 
allowed in this area, the fact that the positive traffic benefits, if any, are only “meager” is 
obviously a relevant and material finding that refutes any such claim.  
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ALJ made no such finding in those paragraphs and was obviously referring to the plan’s adopted 

language at Future Land Use Element page I-61. 

The County’s reference to Petitioners’ expert Mr. Hawkins’ agreement that the Plan 

Amendment complies with Policy TC-6C and claim that the ALJ’s Finding of Fact ¶ 47 quoted 

only a portion of his testimony is irrelevant.  That is not the policy upon which either the ALJ’s 

recommendation or Mr. Hawkin’s expert opinion was based.  The fact that there are one or more 

comprehensive plan policies that the amendments do not violate (the County’s exception cites to 

several of them) does not render them internally consistent with either the plan as a whole or 

specific applicable policies.   

One of the County’s assertions, that the Tollway is supported by a plan policy that 

“[u]rban infrastructure and services should be planned for eventual extension into the UEA, 

sometime between the years 2020 and 2030” was rejected by its own planning witness Mr. 

Woerner. (Woerner, Vol. 12 at 1869-1872.)  This claim, moreover, reveals the ultimate flaw in 

the County’s argument.  On one hand, it argued to the ALJ that the highway amendment does not 

support and encourage future development outside of the UDB.  But here, it argues that the 

Commission should find that it is consistent with the plan, as the amendment constitutes 

appropriate planning of infrastructure in the Urban Expansion Area (a subset of the UDB) in 

contemplation of future development.  (See Exceptions at 17-18.) 

Next, County Exception 40 relies upon the correctness of the County’s exceptions to 

Findings of Fact ¶¶ 46 and 48–51, all of which lack merit.  Here, the County asks the 

Commission to rule that Petitioners did not prove that the Plan Amendment is inconsistent with 
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the unnumbered policy statements in paragraph 46 appearing on pages I-60,24 I-61, and I-74 of 

the Plan.  The ALJ’s Finding of Fact ¶ 46 is that: 

The Plan provides that the UDB distinguishes “the area where urban development 
may occur through the year 2020 from areas where it should not occur.” Translating 
this concept to infrastructure investment, the Plan provides that “public 
expenditures for urban service and infrastructure improvements shall be focused 
on the area within the UDB, and urban infrastructure is discouraged outside the 
UDB.” (emphasis added). The Plan further provides, “Critical in achieving the 
desired pattern of development is adherence to the 2020 UDB and 2030 UEA 
boundary,” and that “since its inception [the Plan] has provided that the UDB 
serve as an envelope within which public expenditures for urban infrastructure 
will be confined.”  

 
(Rec. Order ¶ 46) (emphasis added). 

 
This finding is composed of direct quotes of the very interpretive text of the County’s 

own Comprehensive Plan, which describes the Plan’s intent as a whole.  As shown above, the 

plan amendment is inconsistent with the identified CDMP provisions because it would authorize 

a major tollway outside of “the area where urban development … should not occur,” constituting 

a “public expenditures for urban service and infrastructure improvements” and “urban 

infrastructure” outside the UDB, where it “is discouraged.”  The UDB serves “as an envelope 

within which public expenditures for urban infrastructure will be confined.” The highway would 

be outside of the UDB envelope.  

Ultimately, the question of internal consistency is one that asks, as applied to this case, 

“does the comprehensive plan intend for this Tollway to be placed in this location.”  Clearly, it 

does not.  The plan itself, in its interpretive text that explains what its various provisions mean as 

a whole, explains: 

 
24  The County’s Exceptions are actually correct in one respect.  The comprehensive plan 
provisions the ALJ’s correctly found are violated by the Tollway begin on page I-61, not page I-
60.  It would be appropriate for the Commission to correct this typographical error and delete the 
reference to page I-60. 



33 
 

Given the fundamental influences of infrastructure and service availability on land 
markets and development activities, the CDMP has since its inception provided that 
the UDB serve as an envelope within which public expenditures for urban 
infrastructure25 will be confined. In this regard, the UDB serves as an urban services 
boundary in addition to a land use boundary.  

 
(Id. at I-74). 
 

These are the essential facts of this case, and the County’s semantic efforts to avoid the 

facts and the unambiguous intent of its own comprehensive plan must be rejected.  The County’s 

suggestion that building a 13-mile tollway through farms, wetlands, and Everglades Restoration 

project footprints outside of the Urban Development Boundary (“UDB”) is not contrary to the 

specific objectives and policies identified by the ALJ, and to the CDMP as a whole, is clearly 

refuted by the CDMP’s terms and intent.  

The ALJ did not misread the plan.  The Commission should reject this exception. 

Response to Exception 4 (Recommended Order ¶ 48). 
 
 The County argues that ALJ Finding of Fact ¶ 4826 is not supported by substantial 

competent evidence because it “ignores material, on-point testimony from the County’s expert, 

Mark Woerner, on this very subject.”  The County then includes several pages of recitation of its 

expert’s hearing testimony.  The Commission should reject this exception, which ignores clearly 

established law that an ALJ may reject the testimony of any witness, even if it were unrebutted, 

based on credibility, eight or any other factor. Boca Raton v. Boca Villas Corp., 371 So. 2d 154, 

159 (Fla. 4th DCA 1979).  Where there is competent substantial evidence to support an ALJ’s 

 
25  The highway is urban infrastructure, as the County admits and witnesses conceded. (See 
Exceptions at 39 & Mullerat, Vol. 2 at 319; Iler, Vol. 5 at 724, 725, 739, 751-752, 755, 763; 
Hawkins, Vol. 1 at 111-114, 168-169.) 
26  That finding of fact, as described by the County, is that “[t]he County offered little response” to 
the question of where infrastructure may be located and that the County failed to address “anything 
regarding public expenditures for urban infrastructure.” (See Exceptions at 20-21.) 
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findings of fact, it is irrelevant that there may also be evidence supporting a contrary finding. 

See, e.g., Arand Constr. Co. v. Dyer, 592 So. 2d 276, 280 (Fla. 1st DCA 1991). The trier of fact 

has the prerogative to reject the testimony of an expert witness in favor of contrary evidence. 

Cole v. Heritage Communities, Inc., 838 So.2d 1237 (Fla. 5th DCA 2003).  That is exactly what 

happened, as is evident from the remainder of Finding of Fact ¶ 48, which the County omitted 

from its exceptions: 

In a series of leading questions on direct examination, Mr. Woerner was asked 
whether the Plan Amendment is inconsistent with policy language that begins, 
“Given the fundamental influences of infrastructure and service availability on land 
markets and development activities …” Mr. Woerner gave a conclusory “no” 
answer, to which Mr. Kerbel asked, “And is that for the reasons you’ve already 
addressed?” Mr. Woerner agreed. However, none of the prior questions addressed 
anything regarding public expenditures for urban infrastructure. (Rec. Order at p. 
16) 
 

 Beyond that, the County also points to an opinion expressed by its expert witness, Mr. 

Woerner, that the new corridor is not a land use; rather, it is a facility and it is infrastructure. 

(Exceptions at 21.)  However, the ALJ specifically rejected that testimony in Finding of Fact ¶ 

201, footnote 17 (Rec. Order, at p. 54), ruling that Mr. Woerner’s “conclusory opinion 

testimony” that “the new corridor was neither a development nor a land use … is irrelevant as it 

goes to a legal issue.” 

Finally, the County again points to Mr. Woerner’s testimony to support a claim that the 

Tollway is supported by a plan policy to locate urban infrastructure and services in the Urban 

Expansion Area. (Exceptions at 21).  However, as explained above, that theory was rejected by 

none other than Mr. Woerner himself.  

Response to Exception 5 (Recommended Order ¶ 49). 
 

The County is flat wrong to claim that Finding of Fact ¶ 49 “refers to the new corridor as 

‘development.’” That finding was that: 

http://web2.westlaw.com/find/default.wl?DB=735&SerialNum=2003204302&FindType=Y&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.09
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The Plan Amendment proposes development of urban infrastructure outside the 
UDB, and thus, outside of the envelope within which the Plan dictates public 
expenditures for urban infrastructure “will be confined,” in contravention of the 
Plan’s direction that adherence with the UDB/UEA construct is “critical” to achieve 
the desired pattern of development for the County. (Rec. Order at p. 16) 
 

 By referencing the word “development” out of context, the County is trying to manufacture 

error where none exists.  This finding correctly characterizes the highway “urban infrastructure,” 

as the County concedes it is. (See Exceptions at 39.) 

 This exception must be rejected. 

Response to Exception 8 (Recommended Order ¶ 73). 

Miami-Dade County’s sole source of drinking water is the Biscayne Aquifer which 

recharges wellfields supplying the County’s drinking water extraction wells. (CDMP I-78.)  

Miami-Dade County’s “West Wellfield” supplies 15 million gallons of drinking water to County 

residents daily. (CDMP I-84 & Mayorga, Vol. 10 at 1470; see also County Ex. 99.)  The 

proposed Tollway would run directly over the West Wellfield Protection Area, an area entitled to 

special protection under the CDMP. (Joint Pre-trial Stip. ¶ 10; Mayorga, Vol. 10 at 1465 & 

1494.)  The Tollway will further destroy, displace and traverse wetlands, including in the Bird 

Drive Basin, that “recharge” the Wellfield’s aquifer. (McVoy, Vol. 3, at 440:14.) 

A consistent theme of the CDMP is to protect the County’s wellfields, particularly the 

West Wellfield and Northwest Wellfield because they are west of urban development in Miami 

and largely outside the UDB.  Thus, LU-8G provides that, when considering land to bring within 

the UDB, the West Wellfield “shall not be considered.” (CDMP I-16.)  The CDMP 

acknowledges that activities in County wellfields “directly impact the quality of water ultimately 

withdrawn from the wells.” (CDMP I-84.)  To ensure the West Wellfield remains free from 

contamination, the CDMP states “land use and development within and upgradient from the full 
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extent of their cones of influence must be carefully controlled to limit land uses to those which 

will pose no threat to water quality.” (Id.) (emphasis added).  “[F]acilities”27 that “transport” 

hazardous waste are prohibited within any wellfield protection area. (Id. CON-3A at IV-5.)  

Water systems that “recharge regional wellfields shall be protected and enhanced.” (Id. CON-

3B) (emphasis added).  The County “shall protect the integrity of groundwater within wellfield 

protection areas by … rigorous enforcement of … land use restrictions [and] by supporting 

system improvements which are designed to protect or enhance the raw water supply.” (WS-1D, 

at V-2.)  “Uses that could compromise groundwater quality shall not occur west of the Turnpike 

extension.” (CDMP I-67.) 

Again, as the County concedes (Exceptions at 25 n.8), the Tollway traverses the West 

Wellfield Protection Area and much of it runs through the “30-day travel-time contour line” to 

the West Wellfield extraction wellheads – an area of heightened sensitivity due to the reduced 

time within which any released contaminants could reach the extraction wellheads.28 (Joint Pre-

trial Stip. ¶ 10; Mayorga, Vol. 10 at 1465 & 1494.)  Due to the extreme transmissivity and 

conductivity of the aquifer in the West Wellfield, the County “do[es] not allow hazardous 

materials … within the entire West Wellfield.” (Mayorga, Vol. 10 at 1463:2; see also McVoy, 

Vol. 3 at 553:9-10.)  

The County argues that the ALJ “mischaracterized” the evidence in finding that the 

Tollway would increase the risk of contamination to the Wellfield. (Exceptions at 26.)  To the 

contrary, this finding is firmly grounded in the evidence – including evidence the County 

 
27  The County’s Exceptions concedes that the Tollway is a “facility” under the CDMP (“the 
CDMP classifies roads as ‘facilities’ or ‘infrastructure.’” (Exceptions at 39.) This demonstrates 
that the Commission should grant Petitioner’s Exception No. 2, filed on June 4, 2020.  
28  “Travel-time” in this context refers to the amount of time it would take for a contaminant 
released at a certain location to reach a production well wellhead. (Mayorga, Vol. 10 at 1465.) 
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presented.  First, Dr. McVoy, who testified as an acknowledged expert in the Everglades, the 

Comprehensive Everglades Restoration Plan, wetlands and water resources, (McVoy, Vol. 3 at 

395:21-396:17), testified that “absolutely” the risk of contamination to the West Wellfield is 

increased by building the Tollway across it. (Id. at 451:20-25.)  To appropriately analyze the 

magnitude of risk, Dr. McVoy noted one would need to evaluate the frequency of vehicular 

traffic carrying materials posing a threat to the Wellfield, the frequency of accidents, and the 

likely conditions at the time of an accident – a risk assessment that the County has not 

conducted. (Id. at 487:6-25.)   

 For its part, the County’s wellfield expert witness, Wilbur Mayorga, a County employee 

who oversees the County division responsible for wellfield protection, did not contradict Dr. 

McVoy’s testimony; he actually corroborated it.29  Mr. Mayorga testified that the Biscayne 

Aquifer, which supplies the extraction wells in the West Wellfield is “sensitive to pollution.” 

(Mayorga, Vol. 10 at 1458:23.)  He conceded that there exists “inherent risk” with vehicular 

traffic across the West Wellfield on the proposed Tollway and that “clearly there is a risk of an 

impact from [an] accident.” (Id. at 1474:11-18.)  Mayorga explained that under “ideal 

conditions” the “inherent potential impact” from a Tollway crossing over the West Wellfield 

Protection Area could be eliminated by not building the highway and maintaining the Wellfield 

protection area in “pristine” condition. (Id. at 1494:13-25.)  Mr. Mayorga’s testified that he had 

responded to more “hazmat” accidents than he could recall and nearly 3,000 contamination sites 

 
29 Ironically, while criticizing the ALJ for “mischaracterizing” Mayorga’s testimony, it is the 
County that misleading states that Mr. Mayorga testified the Tollway would “not pose any 
significant contamination risk.” (Exceptions at 30 (citing Mayorga, Vol. 10 at 1563:14-
1563:5.)  In fact, in response to a series of leading questions, Mayorga testified in the pages cited 
by the County that he did not have “concerns” about the Tollway—presumably because he 
believed the risks from accidents could be addressed through hazmat responses.  Mayorga never 
testified the Tollway would not pose risks, significant or otherwise. 
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and that an effective hazmat emergency response system could potentially contain or eliminate 

contamination in the West Wellfield in the event of an accident (id. at 1526:22-1527:18); 

however, this testimony assumes that the Tollway inherently injects risks to the West Wellfield – 

risks that the County simply failed to evaluate. (Id. at 1475:18-25.)  For instance, Mr. Mayorga 

did not know what impact an emergency hazmat response plan, which would necessarily include 

soil removal, would have on the Bird Drive Basin wetlands across which the Tollway would 

travel. (Id. at 1527:19-1528:6.)  The County’s Exceptions begrudgingly concede, as its witness 

admitted, that the road “poses an inherent risk of contaminating [the] wellfield.” (Resp. 

Exceptions at 28.) 

 Mr. Mayorga was proffered as the County’s expert on wellfield protection and testified 

that he is the person responsible for “key elements” of wellfield protection within the County. 

(Mayorga, Vol. 10 at 1513:7-8.)  Yet, remarkably, he said he was never even consulted to assess 

the risks of building the Tollway across the West Wellfield. (Id. at 1518:7-17.)  To his 

knowledge, no one assessed the acknowledged risks. (Id. at 1516-1518.)  Neither he nor anyone 

in his division prepared or reviewed any data or analysis concerning the impact of the Plan 

Amendment on wellfield protection.  (Id. at 1514:17-22.)  The ALJ was appropriately “puzzled” 

by Mr. Mayorga’s “unhelpful” testimony, that he was “not familiar” with whether the plan 

amendment “threat[ened] water management systems.” (Mayorga, Vol. 10 at 1494:4-7 & Rec. 

Order ¶ 72.)  The County’s argument in its Exceptions that the risks of building the Tollway 

across the Wellfield could be “mitigate[d],” (Exceptions at 28), is entirely theoretical since the 

conceded risks were never assessed or evaluated, nor was any mitigation considered, much less 

developed.    
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 The County further argues that the ALJ’s findings would render “existing roadways … 

inconsistent with the CDMP.” (Exceptions at 25.)  This argument ignores that the area in 

question – the Pennsuco wetlands, the Bird Drive Basin and the West Wellfield – is largely 

outside the County’s UDB and “largely undeveloped” and therefore must be regulated “to 

maintain pristine water quality.” (CDMP I-78.)  Under the CDMP, land uses and development in 

the West Wellfield area “must be carefully controlled to limit land uses to those which will pose 

no threat to water quality.” (CDMP I-78) (emphasis added).  Precisely because, as the County 

notes, roads are present over other wellfields, the West Wellfield’s pristine nature is especially 

protected because, as the CDMP states, “if these become contaminated there are no alternative 

sites for the construction of comparable high-capacity wellfields.” (Id.)   

The County’s failure to consider and analyze the data regarding demonstrable risks to the 

West Wellfield from building this major Tollway across the Wellfield were proven.  The ALJ’s 

findings in paragraph 73 are supported by the record. 

Response to Exceptions 9 and 10 (Recommended Order ¶¶ 74-75). 

 The County’s Exceptions to Findings of Fact ¶¶ 74 and 75 of the Recommended Order 

are especially mystifying.  The evidence demonstrates that an earlier proposed alignment for the 

Tollway passed through the “10-day” travel-time contour line within which contaminants would 

reach the West Wellfield wellheads.  (Mayorga, Vol. 10 at 1511 & 1519.)  Just prior to final 

adoption, the County suddenly shifted the Tollway alignment slightly east so as to remain just 

outside the 10-day travel-time contour line, although still within the 30-day travel-time contour 

line.  (Sosa, Vol. 7 at 1117.)  Policy LU-1W was added to the Plan Amendment to provide that 
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the “extension shall remain outside and to the east of the boundary of the 10 day travel time 

contour of the west wellfield area.”30   

Mr. Mayorga, the County official responsible for wellfield protection, admitted that he 

was neither consulted nor asked to analyze the potential benefits (or risks) of moving the 

Tollway alignment, nor could he identify anyone who was. (Mayorga, Vol. 10 at 1519.)  When 

asked why the Tollway alignment was shifted east outside the 10-day travel-time contour line, he 

said repeatedly: “I was not involved.” (Mayorga, Vol. 10 at 1519:25, 1520:8 & 1520:23.)  When 

asked whose decision it was to shift the alignment, he testified he didn’t know. (Mayorga, Vol. 

10 at 1520.)  He had no input with respect to the actual alignment itself – even though the 

Tollway runs through a Wellfield it is his job to protect. (Mayorga, Vol. 10 at 1548 & 1522.)      

Similarly, the MDX project manager for the Tollway, Albert Sosa, testified that the 

engineering firms involved in studying the Tollway did not make this decision, (Sosa, Vol. 7 at 

1116), and that he could not “recall specifically who brought it up.” (Sosa, Vol. 7 at 1118.)  He 

testified that the “notion” arose (he could not say why) that, “[H]ey, we have to stay out of the 

10-day travel time contour.” (Sosa, Vol. 7 at 1065:3-4.)  Neither Mr. Sosa nor any other witness 

could explain why the eastward shift occurred, or whether the shift, which still places the project 

within the 30-day travel-time contour line, rendered the project less of a risk to the West 

Wellfield and more protective of wellfield recharge.  Put simply, while the County argued at trial 

that new policy LU-1W protected the Wellfield and the systems that recharge the wellfield, no 

evidence was presented regarding the impact of shifting the alignment outside the 10-day travel-

time contour line, while still remaining within the 30-day and 100-day travel-time contour line.   

 
30  Mr. Mayorga admitted that the balance of policy LU-1W only reiterated existing requirements 
of the Miami-Dade County Code pertaining to activities in a wellfield area. (Tr. 1548.) 
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Nor was any evidence presented that shifting the alignment protected at all systems that 

recharge the Wellfield.  Dr. McVoy testified that Bird Drive Basin is part of the “water 

management system” that recharges the Wellfield. (McVoy, Vol. 3 at 451.)  All witnesses 

agreed, and the County does not seriously dispute, that routing the Tollway within the 30-day 

travel-time contour line to the Wellfield does not “protect and enhance” these systems that 

recharge the Wellfield; it imperils – to an extent never evaluated – Wellfield protection and 

recharge.  

In its Exceptions, the County argues that new policy LU-1W protects the West Wellfield 

water management system because it requires the Tollway to remain “outside and to the east” of 

the 10-day travel-time contour line to the West Wellfield extraction wells.  But again, no 

evidence supports this statement.  The Tollway is still proposed within the 30-day and 100-day 

travel-time contour lines, and the evidence overwhelmingly demonstrated, from every witness, 

that building the Tollway does not “protect and enhance” systems to the wellfield, as CON-3B 

requires—the Tollway increases the risks to the wellfield.  The ALJ’s finding in paragraph 75 

that “the new corridor will neither protect nor enhance the water management systems that 

recharge the West Wellfield” is unassailable.  

Response to Exception 12 (Recommended Order ¶ 76 and 76 n. 7). 

 In paragraph 76, the ALJ found that the Petitioners proved the Plan Amendment is not 

consistent with policy CON-3B, which again, requires, in mandatory language (“shall”), that 

systems that recharge the wellfield “be protected and enhanced.”  This finding is firmly 

grounded in the trial testimony of Dr. McVoy, who explained that “I can’t see any way … as a 

scientist [that] putting a roadway on [the system] is going to increase protection.” (McVoy, Vol. 

3, at 451:17-19.)  He testified that water storage to supply the wellfield “can’t be increase[d] by 
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putting a highway on it.” (Id. at 450:21-22.)  The importance of the area where the Tollway is to 

be built to recharge the aquifer supplying the West Wellfield was conceded by County witness 

Dr. Virginia Walsh, a hydrologist with the County’s Water and Sewer Department. (Walsh, Vol. 

4, at 531 & 549.)  For his part, when asked directly whether the plan amendment posed a threat 

to water management systems, the County’s wellfield expert Mayorga said: “That I’m not 

familiar with.” (Mayorga, Vol. 10, at 1494:7.)   In sum, the evidence only permitted one finding:  

This plan amendment was inconsistent with the requirement in CON-3B to preserve and enhance 

the systems that recharge the wellfield. 

 Footnote 7 of the Recommended Order finds against the County based on its own 

witnesses’ testimony that the Tollway presents an “inherent risk” and poses an “obvious 

concern” due to potential spills from accidents. (Mayorga, Vol. 10 at 1474:11-12.)  Once again, 

while Mr. Mayorga said the risk might be capable of being mitigated with “a very aggressive 

emergency response to [accidents],” the risk was conceded.  The CDMP, however, states that 

“development within and upgradient from the full extent of the[] cones of influence [of the 

Wellfield] must be carefully controlled to limit land uses to those which will pose no threat to 

water quality” and “[u]ses that could compromise groundwater quality shall not occur west of 

the Turnpike Extension.” (CDMP I-78 & I-67.)   

While the County argues the Tollway is not a “use” of land, the protections in the CDMP 

of the West Wellfield are broader than land uses, even if the crabbed definition of “land use” the 

County advances is correct.  Thus, the CDMP states that “[i]n order that … regional water supply 

wellfields constructed in predominately undeveloped areas will remain free from contamination 

… land use and development” should be carefully controlled to those “which will pose no threat 

to water quality.” (CDMP I-78.)  Because, as the County’s own witnesses admitted the Tollway 
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poses some threat to the Wellfield, it is in clear and direct contravention of these CDMP 

restrictions.   

 Moreover, the argument that the Tollway is not a use of land but merely “infrastructure,” 

a “facility” or “feature” is legal sophistry that defies plain meaning.  (Exceptions at 39 (arguing a 

road is a “feature” or a “facility” or “infrastructure” but not a “land use”.))  This argument is not 

only inconsistent with ordinary public meaning of the word “use” which would naturally treat the 

destruction of wetlands and farmland to build a Tollway as a “use” of land,31 it does violence to 

the CDMP’s clear directives to avoid threats to the West Wellfield.  In addition, the argument 

does nothing to avoid the Plan Amendment’s inconsistency with CON-3B requiring the 

protection and enhancement of all systems recharging the West Wellfield, which include, as all 

admitted, the Bird Drive Basin.  

Response to Exception 14 (Recommended Order ¶ 84 and n.8).  
 

This Exception reads the ALJ’s Finding of Fact ¶ 84 (and ¶ 83) too narrowly.  The 

finding refers to “this issue” (referring to the preceding Finding of Fact ¶ 83), which, although it 

does specifically reference “critical habitat,” addresses the broader wetland impacts, with the 

ALJ finding that the “Plan Amendment implicates wetland impacts in that area.” (Finding of 

Fact ¶ 83.)  

Further, the County presents no basis whatsoever for its request to strike the ALJ’s 

finding that the “the interlocal agreement is not incorporated into or adopted by reference in the 

Plan Amendment; thus, is not enforceable through the Plan.”  This is one of the key legal 

 
31  See, e.g., Bostock v. Clayton Cty., Georgia, No. 17-1618, 2020 WL 3146686, at *4 (U.S. June 
15, 2020) (explaining that a statute should normally be interpreted “in accord with the ordinary 
public meaning of its terms”).  
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deficiencies of the Plan Amendment, and the footnote also makes clear that, even if the 

agreement had been adopted as part of the Plan Amendment, it is still substantively deficient for 

its failure to require bridging of the entire Pennsuco wetland community.  The County makes no 

attempt to argue that the finding is not supported by competent substantial evidence.  Nor could 

it, as the inadequacy (for wetland preservation and Everglades Restoration project impacts) of 

anything less than full bridging was clearly demonstrated by the testimony of Petitioner’s 

Everglades expert Chris McVoy. (McVoy, Vol. 3 at 422 - 424, 428, 434, 440, 450, 458 – 459.)32  

Even a fully bridged Tollway would adversely affect the wildlife habitat value of wetlands 

though shading of sunlight and noise and light impacts. (McVoy, Vol. 3 at 428 – 430; Spinelli, 

Vol. 9 at 1364, 1423, 1424.) 

 The County’s exception should either be rejected entirely or, for clarification, the 

referenced policy should be amended as follows, with no change to the footnote, which is 

entirely accurate and clear: 

84. The County maintains that it has addressed this issue wetland and Everglades 
Restoration impacts through an interlocal agreement with MDX, which requires 
that the entire span of the new corridor traversing the Pennsuco wetlands be 
elevated. However, the interlocal agreement is not incorporated into or adopted by 
reference in the Plan Amendment; thus, is not enforceable through the Plan. To the 
contrary, the interlocal agreement may be modified or amended upon mutual 
agreement of the parties 

 
Response to Exception 26 (Recommended Order ¶ 128). 
  
 The County argues that the ALJ’s conclusion that the Plan Amendment is inconsistent 

with Policy LU-1R’s provisions regarding a transfer of development rights (“TDR”) program is 

legally erroneous because those provisions are irrelevant to the Plan Amendment. It also claims 

the finding is not supported by substantial competent evidence. (Exceptions at 59.)  But it is very 

 
32 The County’s wetland expert agreed. (Spinelli, Vol. 9, at 1355, 1364, 1365, 1374, 1416.) 
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relevant to the compliance of a plan amendment that will cause the direct loss of over 400 acres 

of farmland that is so scarce in the County that it has adopted a Transfer of Development Rights 

Program to direct development rights off of the remaining farmland in order to preserve it. 

 This exception highlights one of the few issues raised in the Petitioner’s exceptions to the 

Recommended Order.  The County points out Policy LU-1V, within the adopted amendment, 

providing that that preservation of agricultural lands for mitigation purposes “may be through 

participation in the County’s Purchase Development Rights program….” (County Exceptions at 

59-60.)  The Petitioners have pointed out in their exceptions that the ALJ should have ruled, as a 

matter of law, that a plan amendment which results in a net loss of 400 acres of farmland fails to 

react appropriately to data and analysis33 showing that farmland is scarce and in danger of losing 

the critical mass needed to sustain a viable farming industry.34  We reiterate here, that the 

Commission should rule that a policy to offset a loss of 400 acres of farmland with a policy to 

purchase and preserve an equivalent number of acres elsewhere is not “mitigation.”  It is not an 

“offset.” It allows a net loss of substantial acreage, which in a County that has experienced such 

a dramatic loss of farmland to development that it has enacted a Purchase of Development Rights 

Program to stem the loss, is a failure to “react appropriately” to the data and analyses about the 

scarcity and importance of the County’s unique agricultural lands.  

Response to County Exception 27 (Recommended Order ¶ 152). 
 

 
33 “To be based on data means to react to it in an appropriate way and to the extent necessary 
indicated by the data available on that particular subject ….” § 163.3177 (1) (f), Fla. Stat.   
34 As the CDMP explains, “the area designated as ‘Agriculture’ contains the best agricultural land 
remaining in Miami-Dade County.” CDMP, p. FLU I-62).  As stated in the Miami-Dade County 
Strategic Plan, approved by the Board of County Commissioners, protection of viable agriculture 
is a priority (County Ex. 1; Woerner Vol. 12 at 1866) 
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 This “exception” is not even a properly pleaded exception to a recommended order.  It 

points out nothing that the ALJ found that was incorrect or unsupported by evidence. It simply 

argues that the ALJ’s finding “is materially incomplete and therefore not supported by 

substantial competent evidence.” (Exceptions at 60).  It then goes on to recite claims from its 

exhibits that the ALJ found unsupported by actual data or analysis.35  Most “notable” as argued 

by the County, was its unsubstantiated claims that the Tollway would improve hurricane 

evacuation times.  The County states, in apparent frustration that “Yet the ALJ made no findings 

about this important issue.” (Exceptions at 60.)  The most likely reason for that is the following 

testimony of the County’s expert witness Mark Woerner: 

a. He could, at most, speculate that the Tollway might one day serve as a “potential” 

evacuation route. (Woerner, Vol. 12, at 1903:20-1903:24, Pet. Ex 10, at 2.) 

b. Any person that would be evacuating to West Kendall would be coming from the east, 

not the west where the Tollway extension would be built, any coastal evacuees would 

be heading north on Interstate I-95 or the Florida Turnpike (and not this Tollway, which 

would lie to the west of those existing facilities), and evacuees from the west would 

evacuate via a newly-widened Krome Avenue which connects directly to US-27 which 

funnels traffic north while avoiding high density areas. (Woerner, Vol. 12 at 1904- 

1906; see also, Mullerat, Vol. 2 at 260.) 

c. Any evacuees from West Kendall would experience no improvement in their 

evacuation time because, after driving west to get to Tollway extension, they would 

 
35 Where there is competent substantial evidence to support an ALJ’s findings of fact, it is 
irrelevant that there may also be evidence supporting a contrary finding. See, e.g., Arand Constr. 
Co. v. Dyer, 592 So. 2d 276, 280 (Fla. 1st DCA 1991). 
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ultimately have to drive back east towards I-95 because there is no on-ramp to the 

Turnpike heading north off of the existing SR 836. (Woerner, Vol. 12 at 1906-1907.) 

d. No data was analyzed regarding the impact of the Tollway outside the small traffic 

Study Area. There is no data or analysis documenting even one minute of evacuation 

clearance time improvement. (Woerner, Vol. 12 at 1907 – 1908.) 

Petitioners’ transportation planning expert Juan Mullerat similarly testified the Tollway 

would not provide a proper evacuation route because it takes traffic back into SR-836 and urban 

development. (Mullerat, Vol. 2 at 260:20-23.)36  The ALJ committed no error by not finding that 

the highway will improve hurricane evacuation.  The County’s claims that it would are not 

supported by the evidence.   

 Finally, the County asks the Commission to make findings of fact that the ALJ chose not 

to make – as to purposes and benefits of the highway that the ALJ found unsupported by the 

evidence. It asks the Commission to reweigh the evidence and make its own findings that the 

highway will “improve system connectivity; improve access to and from the area to major 

employment centers such as MIA, the MIC, the Port of Miami, Downtown Miami, Doral, as well 

as educational and commercial centers within the study area; provide north-south expressway 

access to serve existing and future travel demand; improve hurricane/emergency evacuation 

routes and travel times; provide multimodal transportation opportunities to improve connectivity 

to the fast growing southwest area of Miami-Dade County; and provide multi-use recreational 

options that provide seamless connections to the County’s trails and greenways network.” 

(Exceptions at 62.) 

 
36  The County’s supposed expert on the issue, Albert Sosa, admitted on cross examination that he 
is actually not an expert emergency evacuation. (Sosa, Vol. 7 at 1091:11-13.) 
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This is all in a blatant disregard for the ALJ’s finding of fact that the improvements in 

commuter travel times resulting from the highway would be “meager” in West Kendall and, 

outside of West Kendall unknown.  (Rec. Order ¶ 156.).  In turn, the ALJ’s finding is amply 

supported by competent, substantial evidence, to wit: 

a. Although the County claimed as the Project Need that congestion causes 

approximately 3–hour daily commutes in both directions and a deteriorating quality of life 

for residents in West Kendall. (Woerner, Vol. 12 at 1872), no data whatsoever supports 

this claim. (Kulash, Vol. 4 at 569, 578, 593; Woerner, Vol. 12 at 1872-1873.) 

b. According to the County’s own data, and as acknowledged by its own planning 

expert, the sum total of congestion “relief” the Tollway will provide any of the West 

Kendall commuters it is intended to serve is six minutes per daily two-hour round-trip 

commute. (Woerner, Vol. 12 at 1881-1882; Mullerat, Vol. 2 at 278.) 

c. The Tollway, at best, will result in only a 2-6% improvement in travel-time. (Iler, 

Vol. 5 at 702-703, 742) 

d. Even though the Tollway was approved “only to the extent necessary” (TC-1M) to 

reduce commuting times for residents of West Kendall to travel to and from Downtown 

Miami, the traffic model did not consider impacts from the proposed Tollway east of West 

107th Ave on existing SR-836. (Mullerat, Vol. 2 at 278:22-278:24; & 266:15-267:10; 

Woerner, Vol. 12 at 1881-1882.)  

e. The data and analysis does not demonstrate any meaningful reduction in commuter 

travel time from building the Tollway. (Woerner, Vol. 12 at 1881:11-1882:15; Kulash, Vol. 

4, 569.) 
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f. Because of the artificially delineated “Traffic Study Area,” there is no data or 

analysis of the impact of the Tollway on congestion or travel times outside the Study Area 

- and specifically no data or analysis demonstrating any decrease in travel times from West 

Kendall to downtown Miami or other major trip destinations in the County. (Sandanasamy, 

Vol. 8 at 945; Mullerat, Vol. 2 at 278:5-278:14.)  

g. As a result of “induced demand” and “induced development,” the Tollway will 

likely become quickly congested with existing drivers as well as new drivers who are 

associated with new development or are otherwise now incentivized to drive because of 

the Tollway. (Hawkins, Vol. 1 at 54-55; Kulash, Vol. 4 at 603:19-604:2 & 605-606.) 

The County failed to prove at trial what it now asks the Commission to say was proven.  

What the County asks is impermissible. The Commission should reject this exception.    

Response to Exception 28 (Recommended Order ¶¶ 153–155).  
 
 The Commission should reject these Exceptions because, again, the County is incorrectly 

claiming that findings of fact (which are supported by competent substantial evidence) are 

instead legal conclusions. An agency may not label what is essentially an ultimate factual 

determination as a “conclusion of law” in order to modify or overturn what it may view as an 

unfavorable finding of fact. Stokes v. Bd. of Prof/ Eng’rs, 952 So. 2d 1224 (Fla. 1st DCA 2007).  

The existence of any competent, admissible evidence that could reasonably support a factual 

finding is “competent substantial evidence.” See Scholastic Book Fairs, Inc. v. Unemployment 

Appeals Comm'n, 671 So. 2d 287, 289 n.3 (Fla. 5th DCA 1996). 

The County claims that the ALJ’s finding in Paragraph 153 that the data show 

“minimally increased mobility in the study area” is legally erroneous, and it is further infused 

with policy considerations.”  It claims that the correct legal standard on this issue, which is 
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clearly an issue of fact, which in turn determines consistency with legal standards, is the “fairly 

debatable” test.  (Exceptions at 62-63.)  The County’s position is contrary to the very 

fundamentals of administrative and trial law.  Paragraph 153 is a finding of fact. 

The Plan Amendment stated that the County’s approval of the Tollway was “only to the 

extent necessary” to relieve congestion in West Kendall and provide “faster” commute times to 

Downtown Miami and “major trip attractors” in the County.37 (TC-1M.)  To determine required 

internal consistency of the Plan Amendment, the trial focused, in part, on whether the Tollway 

would, in fact, provide the congestion relief in West Kendall and faster commutes on which it 

was expressly conditioned.  What the County tries to characterize as the ALJ’s inappropriately 

deciding whether the amendment “is the best approach available to a local government for 

achieving its purposes”38 was instead fact finding showing that the data and analysis did not 

support the County’s claims that the Tollway was “necessary” to ease congestion and provide 

faster commutes into Miami. 

As to Finding of Fact ¶ 154, the County introduced into evidence MDX’s “Alternative 

Corridor Evaluation Report” (or “ACER”) which studied various corridor alignments (none of 

which was precisely the corridor actually approved) and concluded that the reduction in total 

vehicle hours travelled (“VHT”) should the Tollway be built would be a grand total of 3% - from 

323,600 to 314,900.39  Should the Tollway be built, the daily improvement in VHT compared to 

the no build scenario would be 2.69%.40  The average travel speeds over a 24-hour period would 

 
37  As shown infra trial witnesses agreed “major trip attractors” consisted of Miami International 
Airport, the Hospital District and the central business district. 
38 Citing Pacetta, LLC v. Town of Ponce Inlet, No. 09-1231GM, 2012 WL 993258, at *8 (Fla. Div. 
Admin. Hrgs. Mar. 20, 2012) which, correctly rules that is outside of an ALJ’s purview. 
39  County Ex. 15 at 33 Table 9 (using the corridor mostly closely resembling what was adopted).  
40  County Ex. 15 at 33 Table 10. 
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increase from 2% to 4% depending on whether roads were congested or flowing freely.41  

MDX’s Corridor Evaluation Traffic Technical Memorandum found that over a 24-hour period, 

total vehicle miles travelled if the Tollway were built as aligned would actually increase (that is, 

commuters would have to drive further) by 1%.42   The sum total of congestion “relief” the 

Tollway will provide any of the West Kendall commuters it is intended to serve is six minutes 

per daily two-hour round-trip commute.43  

The ALJ’s findings are supported by the evidence. 

As to Finding of Fact ¶ 155, the County hardly quibbles with the ALJ’s finding that “less 

than half” of the roadways in the Traffic Study Area would see any improvement whatsoever in 

their level of service should the Tollway be built. Instead, the County says the Finding should be 

changed to “almost half” would see no improvement. (Exceptions at 71.)  This request for a 

cosmetic revision misses the point – the Tollway fails of its justification. 

In sum, that the County would submit to the Commission five pages of a recitation of the 

testimony it presented, which, as it notes several times, the ALJ did not credit, is remarkable for 

its audacity.  Its complaints that “[s]trangely, the ALJ not once acknowledged Mr. 

Sandanasamy’s expert opinions that the corridor would relieve congestion,”44  “the ALJ ignored 

Mr. Woerner’s testimony on the issue of traffic relief,”45 “the ALJ completely ignored the 

opinions of two of the County’s expert witnesses”46 fall squarely in the category of asking the 

Commission to retry this case and reweigh the credibility of testifying witnesses.  It is the 

 
41  County Ex. 15 at 33 Table 8. 
42  County Ex. 14 at 45 Table 11. 
43 Woerner, Vol. 12 at 1881-1882; Mullerat, Vol. 2 at 278. 
44 Id. at 66. 
45 Id. at 66. 
46 Id. at 70. 
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exclusive function of an administrative law judge in a formal administrative hearing to consider 

all evidence presented, resolve conflicts, judge credibility of witnesses, draw permissible 

inferences from the evidence, and reach ultimate findings of fact based on competent, substantial 

evidence.  Padron v. Dep’t of Envtl. Prot., 143 So. 3d 1037, 1041 (Fla. 3d DCA 2014); Stokes v. 

Bd. of Prof/ Eng’rs, 952 So. 2d 1224 (Fla. 1st DCA 2007); Rogers v. DOH, 920 So. 2d 27, 30 

(Fla. 1st DCA 2005); Aldrete v. DOH, Bd. of Medicine, 879 So. 2d 1244, 1246 (Fla. 1st DCA 

2004); Heifetz v. DBR, 475 So. 2d 1277, 1281 (Fla. 1st DCA 1985). Where there is competent 

substantial evidence to support an ALJ’s findings of fact, it is irrelevant that there may also be 

evidence supporting a contrary finding. See, e.g., Arand Constr. Co. v. Dyer, 592 So. 2d 276, 280 

(Fla. 1st DCA 1991). The existence of any competent, admissible evidence that could reasonably 

support a factual finding is “competent substantial evidence.” See Scholastic Book Fairs, Inc. v. 

Unemployment Appeals Comm'n, 671 So. 2d 287, 289 n.3 (Fla. 5th DCA 1996). 

The County’s efforts to argue that the Commission can reject the ALJ’s rulings because they 

are all conclusions of law, fails.  They are not. 

This strict standard for striking findings of fact is a strategy the Administrative Procedure 

Act uses to ensure a neutral fact-finder. The legislature has determined that the Administration 

Commission should not be allowed to freely engage in its own fact-finding.  Courts repeatedly 

recognize the requirement that agencies adhere to the findings of independent triers of fact in 

administrative hearings. See Gross v. Dep’t of Health, 819 So. 2d 997 (Fla. 5th DCA 2002); 

Packer v. Orange Cty. Sch. Bd., 881 So. 2d 1204 (Fla. 5th DCA 2004). 

The Administrative Procedure Act also limits the Administration Commission’s ability to 

reject an administrative law judge’s conclusions of law. A final order can only adopt a 
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substituted conclusion of law that is as or more reasonable that the conclusion of law the 

administrative law judge reached. 

The agency in its final order may reject or modify the conclusions of law over which it has 
substantive jurisdiction…. When rejecting or modifying such conclusion of law or 
interpretation of administrative rule, the agency must state with particularity its reasons for 
rejecting or modifying such conclusion of law or interpretation of administrative rule and 
must make a finding that its substituted conclusion of law or interpretation of administrative 
rule is as or more reasonable than that which was rejected or modified. 
 

§ 120.57(1) (l), Fla. Stat.  

There is no basis to overturn the ALJ’s findings or correct legal interpretation. 

Response to Exception 29 (Recommended Order ¶ 156). 
 
 In paragraph 156, the ALJ found “no support” for the County’s proposition that the Plan 

Amendment will “improv[e] the commute times to downtown and other employment centers” 

and she found that improvements should congestion within West Kendall would be “meager.” 

These conclusions fundamentally undercut the Plan Amendment since the County approved the 

Amendment “only to the extent necessary” to provide a faster connection to Downtown Miami 

and other major trip attractors across the County. (TC-1M.) 

The County takes exception to these rulings, arguing “the ALJ made her finding based on 

her own opinion of the data rather than by applying the correct legal standard.” (Exceptions at 

72.)  The County’s arguments lack merit because the County did not at the trial, and cannot in its 

Exceptions, identify any evidence that would support its charade that the Tollway provides 

meaningful relief to congestion in West Kendall or faster commutes to Downtown Miami. 

No Evidence Was Presented that the Tollway Would Improve Commutes to  
Downtown Miami or other Trip Attractors in the County. 

 
 As stated, the Plan Amendment was adopted “only to the extent necessary to relieve 

existing traffic congestion in the southwestern parts of the County and to provide a reliable, 

robust, and faster connection to Downtown Miami and other major trip attractors across the 
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County.” (TC-1M (emphasis supplied).)  Remarkably, however, the County produced no 

evidence that the Tollway would reduce travel times to Downtown Miami or to any other major 

trip attractors in the County.  In fact, in order to evaluate the benefits of the Tollway on 

congestion, consultants for MDX created a “Traffic Study Area” bounded to the north by NW. 

12th St., to the south by SW. 152nd St., to the west by 177th Ave. (a.k.a. Krome Avenue), and to 

the east by 97th Ave. (Mullerat, Vol. 2 at 248; Sosa, Vol. 6 at 943.)  Neither the County nor 

consultants for MDX studied at all the impact of the Tollway on commuters who would travel 

outside the Traffic Study Area, that is, east of 97th Avenue to Downtown Miami, Miami 

International Airport, the Hospital District (roughly NW 14th Ave. and 12th St.), Broward County 

or any other trip attractor. (Id. at 278.)  This failure was particularly stunning given the 

admission of the County traffic and transportation planner that a majority of West Kendall have 

as their destination Downtown Miami – nine miles east of West 97th Avenue. (Sandanasamy, 

Vol. 8 at 1239.) 

Petitioners’ experts testified that “origin to destination” travel time studies are “standard 

practice” and it is poor transportation planning practice not to consider “origin and destination” 

of trips. (Id. & 280; see also Kulash, Vol. 4 at 593-594.)  However, neither County nor MDX 

consultants looked at the “whole path” to which commuters would be subjected on their 

commutes. (Id. at 279.)   

 Because the Traffic Study Area’s eastern boundary was fixed at West 97th Avenue, and 

because no “origin to destination” studies were conducted, MDX consultants’ traffic study 

provided no information regarding commutes to Downtown Miami, Miami International Airport, 

the Hospital District or any area east of West 97th Avenue – even though, as MDX’s project 

manager testified, the “bulk of employment [in Miami-Dade County] is in the center business 
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district” east of 97 Avenue.  (Kulash, Vol. 4, at 594:15-19; Sosa, Vol. 4 at 979:20-21.)  The 

“major attractors” for trips from West Kendall are to Downtown Miami, the Hospital District, 

and the Airport. (Sandanasamy, Vol. 8 at 1239).  All these locations are outside the “Traffic 

Study Area” created by MDX’s consultants and thus the traffic study provided no information – 

none – regarding the impact of the Tollway on commuters from West Kendall to these major trip 

attractors.  

As the County’s transportation supervisor Vinod Sandanasamy necessarily conceded: 

Q. So all these traffic studies tell us is that if you put a six-lane highway here between 
177th Avenue and 97th Avenue, people can move around in that study area a little better, 
right? 
 
A.  Yeah. 
 
Q. Nothing tells us what happens to people who are trying to get out of that study 
area into downtown or into Broward County or anywhere else other than within that 
study area? 
 
A. Yes, that's a focus. The study area was a focus, yeah.  
 

*** 
 

Q. There is no data or analysis of the impact outside the study area? 
 
A. No. 

 
(Sandanasamy, Vol. 8 at 1241:12-22 & 1243:22-24) (emphasis added). 
 
 Again, the ALJ’s finding that the data provides “no support for finding that the Plan 

Amendment will accomplish its … objective [of] improving the commute times to downtown 

and other employment centers” (Rec. Order ¶ 156) was necessarily compelled by the County’s 

failure to produce any evidence on this score notwithstanding that the County’s entire 

“approv[al] [of] the new SR-836/Dolphin Expressway Southwest Extension [was] only to the 



56 
 

extent necessary … to provide a reliable, robust and faster connection to Downtown Miami and 

other major trip attractors across the County.” (TC-1M.) 

On the other hand, the data presented showed that on the currently existing stretch of SR- 

836 within the Traffic Study Area, from West 137 Avenue to West 107 Avenue, the effect of 

building the Tollway would be to cause traffic to more than double.  (Sosa, Vol. 7, at 1143; see 

also Pet. Ex. 59 at table 10.)  The Level of Service on existing SR-836 would actually drop from 

C to D.  (Id.)  The County’s traffic and transportation engineer explained that the very existence 

of the new Tollway “could be an inducement to some commuters to select vehicles as opposed to 

selecting transit.” (Sandanasamy, Vol. 8 at 1247:11-14.)  Thus, building the Tollway would 

actually cause individuals commuting on existing SR-836 to “find their travel times increased.” 

(Kulash, Vol. 4 at 595:17) (emphasis added).47 

Evidence Supports Finding that Congestion Improvements Within  
Traffic Study Area Would be “Meager” 

 
Within the narrow Traffic Study Area that MDX evaluated, Petitioners’ expert, Walter 

Kulash, who is a traffic engineer and planner with 40-years of experience, testified that in his 

opinion the benefits to congestion from building the Tollway would be “meager” – less than a 

single-digit percentage time savings. (Kulash, Vol. 4 at 588:16.)  The ALJ credited this 

testimony as she was entitled to do.  But, again, she could hardly do otherwise – the testimony 

was corroborated by the County’s own witnesses and documents.  The County introduced into 

evidence a February 2017 Corridor Evaluation Traffic Technical Memorandum that summarized 

the supposed “benefits” in vehicle hours traveled within the Traffic Study Area only (since that 

 
47  The Exceptions argue, without support, that commutes to areas outside the Traffic Study Area 
“will take the same time to complete.” (Exceptions at 75.)   The evidence at trial, which the ALJ 
rightfully credited, was to the contrary.  
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was the only area evaluated) should the Tollway be constructed. (County Ex. 14.)  Table 12 to 

the Corridor Technical Memorandum demonstrated that at best the Tollway could provide a 

grand total of 5% reduction in travel time overall within the Traffic Study Area. (Id. at 46; see 

also Sosa, Vol. 6, at 996.)  Even giving the County the benefit of the doubt and applying this 

reduction to commute times all the way into Downtown Miami, the County’s expert Mr. 

Woerner acknowledged that the total time savings to commuters would be approximately six 

minutes on a two-hour round trip commute, or seven minutes on a two and one-half hour 

commute. (Woerner, Vol. 12, at 1879-1882.)  The ALJ fairly accepted the testimony of 

Petitioner’s expert with over 40-years’ experience that these supposed time savings are 

“meager.”48  

Against this, the County’s Exceptions cherry-pick certain “screen line” traffic volume 

summaries from the appendix to MDX’s Corridor Evaluation Technical Memorandum from 

which it argues that the Tollway would reduce vehicles on certain selected arterial streets within 

the Traffic Study Area. (Exceptions at 67-69.)  The screen line numbers the County cites are 

inapposite because they deal with potential reductions in numbers of vehicles, not travel time.  

The County’s expert Woerner admitted the “most important figure” is total travel time. 

(Woerner, Vol. 12 at 1881:3-6.)  And when it comes to travel time, the Exceptions concede that 

building the Tollway would produce “an average daily reduction in Vehicle Hours Traveled from 

226,033 to 218, 803,” (Exceptions at 69) which is precisely the five percent benefit (actually 

4.9%) the ALJ found “meager” for a billion dollar investment. (Iler, Vol. 5, at 742.)   

 
48   As noted above, the ACER found that the daily improvement in VHT for the Tollway 
alignment advanced was a paltry 2.69% against a no build scenario. (County Ex. 15, at 33, Table 
10.) 
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The fatal flaw in what the County is asking the Commission to do is revealed starkly by 

the following two passages from the Exceptions:  

While it is clear that the ALJ preferred the Petitioners’ expert’s opinion that the 
mobility improvements in West Kendall would be “meager” (R.O. ¶ 156), the 
question before the ALJ was not whether she agreed with one expert over 
another over how much of an improvement there would be. The question was 
whether it was “fairly debatable” that the Plan Amendment would provide some 
transportation improvement in West Kendall….”  

    
(Exceptions at 65.) 
 
      *** 
 

This finding is not supported by substantial competent evidence because it assumes 
the non-existence of the [County’s asserted] evidence. 

 
(Exceptions at 75.) 

 
It is an axiom of administrative law practice under Chapter 120, Fla. Stat., that the 

existence of contrary evidence in the record is irrelevant and incompetent to overturn an ALJ’s 

factual finding that is supported by other record evidence. It is the exclusive function of an 

administrative law judge in a formal administrative hearing to consider all evidence presented, 

resolve conflicts, judge credibility of witnesses, draw permissible inferences from the evidence, 

and reach ultimate findings of fact based on competent, substantial evidence. Padron v. Dep’t of 

Envtl. Prot., 143 So. 3d 1037, 1041 (Fla. 3d DCA 2014); Stokes v. Bd. of Prof/ Eng’rs, 952 So. 

2d 1224 (Fla. 1st DCA 2007); Rogers v. DOH, 920 So. 2d 27, 30 (Fla. 1st DCA 2005); Aldrete v. 

DOH, Bd. of Medicine, 879 So. 2d 1244, 1246 (Fla. 1st DCA 2004); Heifetz v. DBR, 475 So. 2d 

1277, 1281 (Fla. 1st DCA 1985). 

The County admits, as it must, that the ALJ found the testimony of the Petitioner’s expert 

more credible, reliable and true than that of the County’s witness. The question before the ALJ 

was absolutely whether she believed one expert over another.  Such is the classic, well-understood, 
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exclusive role of the trier of fact in a formal administrative hearing. The Commission must reject 

this Exception. 

Response to Exception 30 (Recommended Order ¶ 159). 

In paragraph 159, the ALJ credited testimony from Juan Mullerat that “it was not an 

acceptable planning practice to have ignored origin and destination trips.”  As noted above, this 

was Mr. Mullerat’s opinion, (Mullerat, Vol. 2 at 277:13-17 & 278), who was accepted as an 

expert in urban planning and transportation planning without objection from the County. (Id. at 

242:1-5.) The ALJ was entitled to credit the opinion.  But once again, the testimony on this score 

was so widely consistent she could not do otherwise.  The County’s transportation expert, 

transportation planner Mr. Sandanasamy, concurred that destination studies are critical to 

determining “how people travel.” (Sandanasamy, Vol. 8, at 1256:6.)  Sandanasamy said that a 

traffic planner needs to know “where are they going to go? Are they going to go downtown? Are 

they going to go to the airport? Are they going to go to the Doral?” (Id. at 1256:18-21.)  Mr. 

Kulash similarly testified that it is “very typical” and “simple” to analyze the impact of a new 

roadway on commutes to key destinations in order “to isolate them and illustrate the difference 

that [a new roadway] is making for important trips.” (Kulash, Vol. 4 at 594:22-23 & 595:3-5.)  

Mr. Sandanasamy admitted that without such information “we don’t know … what the impact on 

[commuters to downtown] will be of adding this extension to 836.” (Sandanasamy, Vol. 8 at 

1240:19-21.)  Where the Tollway was approved “only to the extent necessary” to provide faster 

commutes to Downtown Miami (Plan Amendment TC-1M) the failure to analyze the issue is 

fatal to the Plan Amendment. 

The County’s Exception cites to testimony from County witnesses to the effect that the 

Traffic Study Area’s boundaries were drawn as they were because MDX consultants concluded 
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the impact of the Tollway outside the boundaries of the Traffic Study Area would be minimal. 

(Exceptions at 76 (citing Sosa, Vol. 6 at 958-960 & Sandanasamy, Vol. 8 at 1246.))49  This 

testimony in no way contradicts the testimony from Petitioners’ experts Mullerat and Kulash that 

origin-to-destination analyses are simple, standard practice.  The absence of such analyses meant 

that no witness for the County could speak to the impact on commuters who would use the new 

Tollway on commutes to downtown – which Sandanasamy testified would be “most” 

commuters. (Sandanasamy, Vol. 8 at 1239:22:24.) 

The County also states that the Southeast Regional Planning Model (“SERPM”) used by 

MDX “inherently distributes trips from origins to destinations.” (Exceptions at 76.)  But no 

witness testified in support of this statement; the citations provided by the County do not support 

it; and, even if true, since the boundaries used in running the model did not include Downtown 

Miami, the Airport, the Hospital District or other employment centers, the trip destinations were 

not utilized, which the County’s witnesses acknowledged. (Sandanasamy, Vol. 8 at 1241:12-22 

& 1243:22-24: admitting “[t]here is no data or analysis of the impact outside the study area.”)  

Again, the Exceptions present an argument that is simply unsustainable in light of the evidence, 

or, in this case, lack of evidence. 

Response to Exception No.  31 (Recommended Order ¶ 160). 

 In paragraph 160, the ALJ found that “[t]he data is silent on whether the time to those 

destinations [i.e., Downtown Miami, the Hospital District, the Airport, and other major trip 

attractors] will increase, decrease or stay the same.”  The County takes exception to this finding 

 
49   The Exceptions also cite to pages 1179-1180 of the trial transcript (Exceptions at 76); 
however, these pages contain only an index. 
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arguing that the evidence showed commuters would have travel time to these destinations 

“reduced overall” should the Tollway be constructed. (Exceptions at 77.) 

 The ALJs findings are supported by the evidence. Again, County transportation and 

traffic planner Vinod Sandanasamy testified that there is “no data or analysis of the impact” of 

the Tollway outside of the Traffic Study Area developed by MDX’s consultants, which does not 

include Downtown Miami, the Hospital District, the Airport, or any other trip attractors outside 

of the study area which, once again, had as its eastern boundary West 97th Avenue. 

(Sandanasamy, Vol. 8 at 1241:12-22 & 1243:22-24.)  The record supports the finding. 

Response to Exception No. 32 (Recommended Order ¶¶ 161 and n. 15) 

            This Commission must reject this exception.  The ALJ found that, if the Tollway were 

built, the Level of Service (“LOS”) on the existing segment of SR-836 between West 137th 

Avenue and West 107th Avenue would decrease from LOS C to LOS D.   This finding is 

bottomed squarely on the testimony of the County’s traffic and transportation planner who 

testified:  

Q. This report concludes that if you build the corridor that's studied in this report, the 
traffic on the existing segment of 836 east of 137th Avenue more than doubles and the 
level of service drops an entire level, right, from C to D? 
 
A. That's right. 
 
Q. And by the way, the existing segment that this is looking at is only from 137th 
Avenue, where 836 now ends, to 107th Avenue, where the traffic counts stopped, right? 
 
A. Yes. 
 
Q. So what we know is if you add -- this is … extension [t]raffic on the three-mile 
stretch, just the three-mile stretch between 137 and 107, more than doubles, according to 
this? 
 
A. Yeah, it doubles …. 
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(Sandanasamy, Vol. 8 at 1237:7-24; see also Woerner, Vol. 12, 1885, 1886, 1889; Pet. Ex. 59 at 

Table 10.) (emphasis added). 

 While Mr. Sandanasamy went on to note that a project to expand lanes on SR-836 was 

planned, the ALJ correctly found that there is no timeframe for the lane expansion, which the 

Exceptions concede is correct, (Exceptions at 78: “[H]aving a specific timeframe is not legally 

required”), meaning commuters would be forced to sit in “double” the traffic on SR-836 if the 

Tollway is built for the foreseeable future.  The County complains that the ALJ’s finding that the 

Tollway will result in worse traffic congestion on the existing segment of SR-836 does not 

demonstrate a violation of the adopted level of service standard. (Exceptions at 78.)  However, 

the ALJ never found that the decrease in level of service violated any standard.  Again, her 

finding is important because, as stated, the County approved the Tollway “only to the extent 

necessary to relieve existing traffic congestion … and to provide a … faster connection to 

Downtown Miami and other major trip attractors….” (TC-1M.)  The Tollway fails of its own 

purpose. 

 The Exceptions also complain about the ALJ’s Finding of Fact ¶ 161 that commuters 

using the Tollway would be required to drive “outside of UDB, through active agricultural lands, 

through environmentally sensitive lands, and through the West Wellfield.”  The Exceptions, 

however, fail to even attempt to demonstrate how any part of this finding of fact is not supported 

by competent substantial evidence. The existence of any competent, admissible evidence that 

could reasonably support a factual finding is “competent substantial evidence.” See Scholastic 

Book Fairs, Inc. v. Unemployment Appeals Comm'n, 671 So. 2d 287, 289 n.3 (Fla. 5th DCA 

1996).  The County does cannot seriously contend that any part of these findings lack competent 

evidence: the Tollway will be built outside of the UDB, it will traverse active agricultural lands 
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and environmentally sensitive lands including the Pennsuco and Bird Drive Recharge Area, and 

it passes directly over the County’s West Wellfield. 

Response to County Exception 33 (Recommended Order ¶ 189).   
 
 The Commission must reject this exception, despite the County’s three-page recitation of 

its testimony and evidence50 that the ALJ rejected.  A reviewing agency is flatly prohibited from 

rejecting and changing, as the County asks, an ALJs factual finding51 that “Mr. Woerner’s 

testimony was not credible.”  (Exceptions at 79-81) (emphasis added). 

Response to Exception No. 34 (Recommended Order ¶ 190).  
 

The Commission must reject this exception. The legal interpretation the County claims is 

erroneous is, instead, an exact reading of the plain terms of the County’s own comprehensive 

plan. Paragraph 190 rules that the Plan Amendment is inconsistent with CDMP Policy TC-4F. 

The County’s claim that the ALJ’s reading of the policy to require the Plan Amendment itself to 

“shift the travel mode” in this part of the County “from single occupancy vehicle to mass transit” 

is incorrect fails. (Exceptions at 81.)  CDMP Policy TC-4F states: 

The County shall consistently improve strategies to facilitate a Countywide 
shift in travel modes from personal automobiles, automobile use, to pedestrian, 
bicycle and transit modes.  The priority for transportation infrastructure 
expenditures shall be to ensure that pedestrian, bicycle and transit features are 
incorporated into roadway design. 

The ALJ’s finding that the Plan Amendment – which constitutes a major transportation 

planning decision of the type which directly and significantly implicates this policy52 - failed to 

do this is supported by competent substantial evidence. (Hawkins, Vol. 1 at 166; Iler, Vol. 5 at 

 
50 Where there is competent substantial evidence to support an ALJ’s findings of fact, it is 
irrelevant that there may also be evidence supporting a contrary finding. See, e.g., Arand Constr. 
Co. v. Dyer, 592 So. 2d 276, 280 (Fla. 1st DCA 1991) 
51  § 120.57 (1) (l), Fla. Stat. 
52  Hawkins, Vol. 1, at 101-102, 107; Vol. 2, at 244:8-244:18 
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742-744.)  The County’s own planning expert acknowledged that the Amendment “does not 

reduce dependence on the use of personal automobiles.”  (Woerner, Vol. 12, p. 1897:6-8).   The 

existence of any competent, admissible evidence that could reasonably support a factual finding 

is “competent substantial evidence.” See Scholastic Book Fairs, Inc. v. Unemployment Appeals 

Comm'n, 671 So. 2d 287, 289 n.3 (Fla. 5th DCA 1996). 

The County’s argument that the plan amendment met this policy by improving strategies 

to facilitate a Countywide shift in travel modes from personal automobiles to transit modes53 is 

not supported by any finding of fact by the ALJ, or for that matter, any record evidence to which 

the County can point.  The record evidence belies any such claim that: 

• The placement of a bus route on a six-lane toll road outside the UDB and meant primarily 

to cater to vehicle traffic is window dressing and does not transform this Tollway into a 

transit facility.  This proposal prioritizes single-vehicle travel above the implementation of 

transit alternatives. Proposed bus stops are a fantasy since the Tollway is to be built 

outside the UDB, in wetlands and farmland, and far away from any residences or 

commercial centers. (Hawkins, Vol. 1, at 170-171, 203.) 

• The meager data and analysis of the choice of a transit alternative to meet the County’s 

mobility needs is accurately characterized as an “afterthought.” (Hawkins, Vol. 1, at 108, 

164-165.) 

• There is no data and analysis supporting the Plan Amendment that explains or analyzes 

the likely effectiveness or viability of any transit lane or lanes that would be authorized on 

the Tollway extension. (Hawkins, Vol. 1, at 210.) 

 
53 Exceptions at 83. 
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• There is no data and analysis supporting the Plan Amendment that projects any amount of 

vehicular trips that would be converted to transit trips. (Hawkins, Vol. 1, at 210.) 

• There is no data or analysis explaining how the purported dedicated bus lanes on the 

Tollway would connect to any mass transit on the existing segments of SR 836. (Hawkins, 

Vol. 1, at 201-211.)  

• The County did not review or consider any data or analysis of other transit improvements, 

arterial improvements, multimodal solutions or other mass transit alternatives to provide 

relief from traffic congestion within the Study Area. (Sandanasamy, Vol. 8, at 1212.) 

• While the Amendment references an “intermodal path” and dedicated bus lanes along the 

Tollway, no ridership or use analysis for these facilities was conducted. (Mullerat, Vol. 2 

at 293; Hawkins, Vol. 1 at 210)  

• No data or analysis exists regarding the Tollway’s value, if any, as a transit corridor.  It is 

not planned to generate or have anywhere near the necessary development needed to 

support meaningful mass transit. (Kulash, Vol. 4, at 617:25-618:22.)   

• Because the Tollway is outside the UDB, density necessary for effective mass transit will 

be lacking. (Mullerat, Vol 2 at 351-353.) 

• The data and analysis in the PD&E was overwhelmingly and narrowly focused on 

determining the specific alignment for a Tollway corridor connection for the existing 

Tollway; It was not about how best to meet the County’s mobility needs consistent with 

the CDMP’s mobility priorities, such as transit. (Hawkins. Vol. 1 at 103, 107-108; 

Mullerat, Vol. 2 at 244; Sandanasamy, Vol. 8 at 1212.) 

• The “Project Development and Environment (PD&E) Study,” dated November 2018 (after 

adoption of the Plan Amendment) regarding the Tollway made clear that the primary 
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purpose of the PD&E was to analyze a corridor for a new Tollway extension of the 

existing SR 836. (Sosa, Vol. 7 at 1099) 

• The Tollway will be built to function as a facility for personal vehicles by an expressway 

authority whose funding source is vehicular tolls.  (Woerner, Vol. 12, at 1898:2-1898:16; 

Kulash, Vol. 4, at 606–607.) 

• The location and design of the Tollway are not consistent with it serving as a functional 

transit corridor as commuters would have to first drive west, outside the UDB, park their 

vehicles in a Park and Ride facility, to then take a bus north and then ultimately back east 

to any actual functional stops.  (Hawkins, Vol. 1, at 159-162.) 

The ALJ read and applied the policy correctly.  There is no basis for the Commission to 

rule that a contrary interpretation is as or more reasonable, and the ALJ’s underlying factual 

finding is based on competent substantial evidence. The existence of any competent, admissible 

evidence that could reasonably support a factual finding is “competent substantial evidence.” See 

Scholastic Book Fairs, Inc. v. Unemployment Appeals Comm'n, 671 So. 2d 287, 289 n.3 (Fla. 5th 

DCA 1996). The Commission must reject this exception. 

Response to Exception No. 35 (Recommended Order ¶ 199).  
 
 Completely ignoring the most fundamental points of Florida administrative law under Ch. 

120, the County proclaims it was legal error for the ALJ to “attempt to turn this case into a 

credibility contest in which she can pick and choose which experts she agrees with….”  

(Exceptions at 84.)  

 That is, however, exactly the role of an ALJ in a formal administrative hearing.  It is the 

exclusive function of an ALJ in a formal administrative hearing to judge credibility of witnesses 
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and decide the facts.54  Padron v. Dep’t of Envtl. Prot., 143 So. 3d 1037, 1041 (Fla. 3d DCA 

2014); Stokes v. Bd. of Prof/ Eng’rs, 952 So. 2d 1224 (Fla. 1st DCA 2007); Rogers v. DOH, 920 

So. 2d 27, 30 (Fla. 1st DCA 2005); Aldrete v. DOH, Bd. of Medicine, 879 So. 2d 1244, 1246 

(Fla. 1st DCA 2004); Heifetz v. DBR, 475 So. 2d 1277, 1281 (Fla. 1st DCA 1985). 

The ALJ’s citation to Boca Raton v. Boca Villas Corp., 371 So. 2d 154, 159 (Fla. 4th 

DCA 1979) is entirely correct, and the quoted passage from that case the County shoes not to 

share with the Commission explains exactly why the entirety of the County’s exceptions in this 

case must be denied.  In the paragraph about which the County complains, the ALJ quite 

correctly ruled: 

“the mere existence of contravening evidence is not sufficient to establish that a 
land planning decision is “fairly debatable.” It is firmly established that:  
 
[E]ven though there was expert testimony adduced in support of the City’s case, 
that in and of itself does not mean the issue is fairly debatable. If it did, every zoning 
case would be fairly debatable and the City would prevail simply by submitting an 
expert who testified favorably to the City’s position. Of course that is not the case. 
The trial judge still must determine the weight and credibility factors to be 
attributed to the experts. Here the final judgment shows that the judge did not assign 
much weight or credibility to the City’s witnesses.  Boca Raton v. Boca Villas 
Corp., 371 So. 2d 154, 159 (Fla. 4th DCA 1979). 

 
In her next paragraph (paragraph 200), the ALJ also observed, correctly, that standard of 

proof to establish a finding of fact is preponderance of the evidence. See § 120.57(1)(j), Fla. Stat.  

The County, in these exceptions, has taken the exact approach to defending a local 

government action that was rejected in Boca Raton v. Boca Villas Corp and precluded by 

Chapter 120.  This exception must be rejected.  

 
54  An ultimate fact is a mixture of fact and law defined as “‘[t]hose facts found in that vaguely 
defined field lying between evidential facts on the one side and the primary issue or conclusion 
of law on the other, being but the logical results of the proofs, or, in other words, mere 
conclusions of fact.’” Tedder, 697 So. 2d at 902.  Ultimate findings of fact are within the sole 
province of the ALJ to make. Tedder, 697 So. 2d at 903. 



68 
 

Response to Exception Nos. 6, 36, 38 and 39 (Recommended Order ¶ 50, ¶ 201, ¶ 205 and 
¶ 206)  
 

These Exceptions asks the Commission to reverse the ALJ’s labelling of the Tollway as 

development.  However, the County fails to identify any non-compliance finding that depends 

upon that characterization, and acknowledges this issue is a “red herring.” (Exceptions at 86.)  

Despite its repeated references to this discussion in the Recommended Order as “fundamental 

legal error,” the County’s Exception fails to identify a single legal violation found by the ALJ 

that depended on her characterization of the highway as “development.”  Those observations, in 

the paragraphs cited by the County, are mere dicta.  The Commission need not address this 

issue, which is immaterial to the outcome of this case.   

Regardless of whether the County’s plan considers a highway “development,” a “use” of 

land, a “service,” “facility,” “feature” or “infrastructure,” the Plan Amendment in this case to the 

County’s Future Transportation Map, and Transportation and Future Land Use Elements is a 

comprehensive plan amendment that violates the Act’s “data and analyses,” “internal 

consistency” and other requirements.  The Sierra Club et al. v. Fla. Dep’t Cmty. Affairs et al., 

DOAH Case No. 03-0150GM, Final Order No. DCA06-GM-219 (Fla. Dep’t Cmty. Affairs Sept. 

13, 2006) decision relied upon by the County explained that Ch. 163: 

“[E]stablishes an important link between planned road infrastructure and future 
land use decisions.  The future transportation map, furthermore, plays a critical role 
in the future land use pattern of a local government, particularly with regard to 
roadways.” Sierra Club, R.O. ¶104 (emphasis added) 
 

 As a result: 
 

“Growth management laws, therefore, generally discourage the provision of 
roadway capacity in areas where a local comprehensive plan discourages 
development.”  

 
Sierra Club, Rec. Order ¶105 (emphasis added) 
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The Sierra Club Order, which found a plan amendment allowing the widening of an 

existing road “in compliance,” also reveals major material distinctions from this case. The plan 

amendment in that case widened an existing highway that was part of the Florida Intrastate 

Highway System,55 a designated evacuation route56 and had a significant adverse “life-or-death" 

crash and fatality history.57   

In this case, there are no “life-or-death” safety problems, and no hurricane evacuation 

function or benefit to support building a completely new 14-mile stretch of Tollway through the 

Everglades and active farmland.  Here, the positive planning impact that would be served by the 

amendment is limited to a “meager,” six-minute improvement to a two-hour round trip commute.  

There were no impacts to the Everglades in Sierra Club58 as there are in the case, where the new 

highway would pave over and fragment important Everglades wetlands.  The Sierra Club 

decision does not support the Amendment in this case. 

 Moreover, the County’s legal argument for an overly expansive application of the 

statutory exception from the definition of “development” fails.  The County does not identify any 

finding by the ALJ or any record evidence which demonstrates that the Tollway would be 

“carried out on land within the boundaries of the right-of-way,” which is a condition necessary to 

the limited exception from the statutory definition upon which the County attempts to rely. § 

380.04(3) (a), Fla. Stat.  The term “right-of-way” means “land in which the state, the department, 

a County, or a municipality owns the fee or has an easement devoted to or required for use as a 

transportation facility.”  § 334.03(21), Fla. Stat. (emphasis added). 

 
55  Sierra Club, Rec. Order, ¶5-6. 
56  Sierra Club, Rec. Order, ¶ 33-39. 
57 Sierra Club, Rec. Order, ¶ 7-11, 16, 17, 19, 22, 24 -28, 32, 43, 79, 80. 
58   Sierra Club, Rec. Order, ¶122. 
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To the contrary, the record demonstrates that substantial portions of the Tollway will run 

through lands acquired by the state and federal government for conservation purposes including 

the Comprehensive Everglades Restoration Plan and other environmental restoration efforts. 

(Prehearing Stip. ¶ 11-16; Hawkins, Vol. 1 at 98; McVoy, Vol. 3 at 509; County Ex. 5: FDEP 

comment 2; County Ex. 10, at 8-22 and 8-26: Fla. Dept. of Environmental Protection and South 

Florida Regional Planning Council comment letters.) 

The County admits, “the new corridor does not yet have established right-of-way,” but 

speculates “it eventually will.”  (Exceptions at 94.)  However, while the statutory definition 

relied on by the County may not require the right of way to be established,59 it does require the 

County to own the land through which the roadway will run.  It does not.  For that reason alone, 

these exceptions should be denied. 

Response to Exception No. 37 (Recommended Order ¶ 201, n. 17). 
 
 The Commission should summarily reject this Exception, as it impermissibly asks the 

Commission to reject the ALJ’s characterization of the County’s witness’s testimony as 

“conclusory.” (Exceptions at 92.)  The Commission may not alter the trier of fact’s view of the 

credibility or weight of a witness’s testimony.60 The County also asks the Commission to 

overturn the ALJ’s rejection of its witness’s testimony as an inappropriate legal conclusion.  

(Exceptions at 92.)  The testimony was not a legal conclusion, argues, the County, but instead 

“He testified instead about what the term ‘development’ means under the CDMP.” (Exceptions 

 
59  The ALJ had found, correctly, that there is no evidence to support a finding that the Tollway 
construction will be undertaken within existing MDX right-of-way. (Recommended Order ¶ 
206). For the reasons explained above, the Commission need not address that issue. 
60 Section 120.57 (1)(l), Fla. Stat.; See also Padron v. Dep't of Envtl. Prot., 143 So. 3d 1037, 1041 
(Fla. 3d DCA 2014); Stokes v. Bd. of Prof/ Eng'rs, 952 So. 2d 1224 (Fla. 1st DCA 2007); Rogers 
v. DOH, 920 So. 2d 27, 30 (Fla. 1st DCA 2005); Aldrete v. DOH, Bd. of Medicine, 879 So. 2d 
1244, 1246 (Fla. 1st DCA 2004); Heifetz v. DBR, 475 So. 2d 1277, 1281 (Fla. 1st DCA 1985). 
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at 92.)  The ALJ ruled correctly.  The interpretation of a Comprehensive plan is a legal 

conclusion. 1000 Friends of Fla., Inc. v. Palm Beach County and Bergeron Sand & Rock Mine 

Aggregates, Inc., 69 So. 3d 1123 (Fla. 4th DCA 2011); 1000 Friends of Fla., Inc. v. Palm Beach 

County and Rinker Materials of Fla., d/b/a Cemex, 75 So. 3d 1270 (Fla. 4th DCA 2011); Rinker 

Materials Corp. v. North Miami Beach, 286 So. 2d 552, 553 (Fla. 1973) (applying the same rules 

of construction to a comprehensive plan that would apply to other statutes). 

 The exception must be denied.   

Response to Exception No. 41 (Recommended Order ¶ 207, n. 19). 
 

The Commission must reject this Exception, as it depends on the correctness of the 

County’s Exception to Finding of Fact Paragraph 76, which has been shown above to lack merit. 

The County argues that the facts do not support the ALJ’s legal conclusion Paragraph 207, 

Footnote 19 – that the Amendment is inconsistent with the “policy statement relating to the Open 

Land Subarea 3 appearing on page I-68 of the [CDMP].”   That statement, regarding the 

Tamiami-Bird Canal Basins, is that “[u]ses that could compromise groundwater quality shall not 

occur in this area.” (emphasis added). 

The ALJ specifically referenced the County’s groundwater expert’s (Wilbur Mayorga) 

testimony that “any roadway carries an inherent risk of contamination” as conceding that the 

Plan Amendment creates a risk of contamination to the wellfields. (Mayorga, Vol. 10, at 1477 & 

1505:15-18.) 

This exception, like so many others filed by the County, must be rejected, given the 

existence of competent substantial evidence supporting a finding of fact that demonstrates a 

violation of the CDMP. The existence of any competent, admissible evidence that could 
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reasonably support a factual finding is "competent substantial evidence". See Scholastic Book 

Fairs, Inc. v. Unemployment Appeals Comm'n, 671 So. 2d 287, 289 n.3 (Fla. 5th DCA 1996). 

Response of Exception No. 42 (Recommended Order ¶ 208)  
 

The County takes exception to the ALJ’s conclusion in paragraph 208 that the 

Plan Amendment is inconsistent with various existing objectives and policies of the Plan 

including Objective CON 7, TC-4F, CON 1B, CON 3B and TE-1A. 

Regarding CON-7, the County argues that Finding of Fact ¶ 208 is internally 

inconsistent with the ALJ’s own findings, since in Paragraphs 87 and 98, she concluded 

that Petitioners did not prove the Plan Amendment is inconsistent with Objective CON-7. 

 The ALJ, however, made no such conclusion in Finding 87, which simply observes that: 

Petitioners’ allegations of inconsistency with Objective CON-4, Policy CON-4A, 
and Objective CON-7, all relate to the impact of the new corridor on aquifer 
recharge and storage capacity of wetlands in the path of the new corridor.  

 
 In Finding of Fact ¶ 98, the ALJ found:  
 

Petitioners did not prove that the Plan Amendment violates any of the cited 
Conservation Element policies, with the exception of CON-7A, because it allows 
destruction of portions of the Pennsuco wetlands. 

 
 This finding refers to policies, not Objective CON-7.  The County’s attempt to 

convince the Commission that the Tollway is consistent with this Objective fails.  Objective 

CON-7 provides:  

Miami-Dade County shall protect and preserve the biological and hydrological 
functions of the Future Wetlands identified in the Land Use Element. Future 
impacts to the biological functions of publicly and privately-owned wetlands shall 
be mitigated. […] All privately owned wetlands identified by the South Florida 
Regional Planning Council as Natural Resources of Regional Significance and 
wetlands on Federal, State, or County land acquisition lists shall be supported as a 
high priority for public acquisition. Publicly acquired wetlands shall be restored 
and managed for their natural resource, habitat and hydrologic values. 
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Planning a Tollway through the publicly acquired wetlands in the Bird Drive Basin and 

the Pennsuco is the opposite of the “restor[ing] and manag[ing]” these wetlands “for their natural 

resource, habitat and hydrologic values.”  It does not “protect and preserve the biological and 

hydrological functions of the Future Wetlands identified in the Land Use Element.”  Last, while 

the County points to the mitigation policy adopted as part of the Tollway Plan Amendment,61 the 

ALJ found that policy unsupported by the data and analysis given the County’s expert’s 

admission that the identified available mitigation credits fall short of what would be needed. 

(Spinelli, Vol. 9, at 1318, 1319, 1339, 1344, 1346, 1352, 1420; County Exs. 65, 72, 73, 74, 75, 

81.)  

In Austin, et. al. v. City of Cocoa and DCA, ER FALR 89:0128 (Admin. Comm. Case No. 

89-31, DOAH Case No. 88-6338GM (Admin. Comm. Sept. 29, 1989) the Commission held that 

there must be data that supports any assurances articulated in the adopted goals, objectives and 

policies.  The ALJ and the Commission ruled that the plan’s objectives of protecting natural 

resources through measures such as land acquisition provided only vague and inadequate 

assurances, and were unsupported by the data and analysis supporting their adequacy to 

counteract the impacts of the amended land use designations. (Rec. Order at 106, paragraph 62).  

In this case, the Plan Amendment’s Everglades wetland mitigation policy is not 

supported by data and analysis. (Iler Vol. 5 at 780-781.)  The agency comment letters and expert 

testimony presented by Petitioners that full mitigation for these wetlands is not going to be 

available given their uniqueness, scarcity, uniqueness, strategic location, and, for Pennsuco 

wetlands, already protected status. (McVoy, Vol. 3 at 425-427.). The Pennsuco wetlands have 

been acquired and, where necessary, restored, to mitigate for harmful activities of wetlands 

 
61 Exceptions at 96 - 97. 
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elsewhere. (Spinelli, Vol. 9 at 1303-1305; (County Ex. 10, at 8-26).  The South Florida Regional 

Planning Council comment letter explained that:  

Impacts to the Pennsuco Wetlands must be approached with the appropriate 
complexity. The Pennsuco Wetlands was acquired for wetland loss elsewhere, and 
as such, any loss of this wetland is doubly impactful as it is the replacement for the 
historic loss of wetlands elsewhere.   

 
(County Ex. 10, at 8-26.) 

 
Thus, the County’s claims that its mitigation policy saves the Amendment fails under 

Moehle v. City of Cocoa Beach, et al, 1997 WL 1052873, DOAH 96-5832GM (Oct. 20, 1997), 

where the ALJ found a FLUM re-designation was not supported by the data and analysis where, 

without explanation, the analysis asserted that there are no environmental concerns on the subject 

property. (Rec. Order at 5, ¶ 9). 

In short, the County’s exception to the ALJ’s findings regarding Objective CON-7 must be 

denied. 

 Next, the County argues that the ALJ’s finding that the Plan Amendment is inconsistent 

with Policy TE-1A is internally inconsistent with the ALJ’s own findings, since in paragraph 

191, she concluded that Petitioners did not prove the Plan Amendment is inconsistent with 

Policy TE-1A. The County overreads paragraph 191. 

In paragraph 191, the ALJ did not find that Petitioners failed to prove inconsistency with 

every aspect of policy TE-1A. Rather, the ALJ found that Petitioners did not prove the plan 

amendment was inconsistent with the Plan’s provisions to “promote mass transit.” But policy 

TE-1A contains more. The policy provides that the County should promote mass transit as an 

“alternative[] to the personal automobile.” (TE-1A.)  In this way, the policy is complementary to 

policy TC-4F, which requires the County to promote “shift[s] in travel modes from personal 

automobile use to … transit modes.” (TC-4F; see also § 163.3177(6)(b) Fla. Stat. (requiring 
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transportation elements “to plan for a multimodal transportation system that places emphasis on 

public transportation systems”.)   The ALJ correctly found that the Plan Amendment, by 

authorizing construction of a new Tollway to improve vehicular commutes, is inconsistent with 

the County’s obligation under the Plan to promote a “shift” in travel modes from “personal 

automobiles” to “transit.”  As the ALJ found, “all experts agreed that the Plan Amendment does 

not ‘shift the travel mode’ in this part of the County ‘from single occupancy vehicle to mass 

transit.’” (Rec. Order ¶ 190.)   Accordingly, the Plan Amendment is inconsistent with the 

requirement in TE-1A that the Plan support mass transit as an “alternative to the personal 

automobile.”62 (TE-1A.) 

Finally, the County argues that the ALJ’s conclusion in paragraph 208 that Petitioners 

proved the Plan Amendment is inconsistent with Policy TC-4F is legally erroneous for the 

reasons explained in the County’s Exception to Paragraph 190. The Commission should reject 

this part of the Exception for the reasons explained above by the Petitioners in response to the 

County’s Exception to Paragraph 190. 

Response to Exception No. 44 (Recommended Order ¶ 212) 
 

The Commission should reject this Exception, as it depends on the merits of the County’s 

exceptions to Paragraph 102, Footnote 9; Paragraph 103; Paragraph 104, Footnote 10; 

Paragraphs 105 and 107–09; Paragraph 109, Footnote 11; and Paragraphs 110 and 111, which 

are without merit. 

Those failed Exceptions build up to the County’s ultimate position that its response to the 

SFWMD’s request for data and analysis relevant to the Tollway’s impact on wetlands and 

 
62  For the same reason, the County’s complaints regarding the findings in paragraph 208 
regarding inconsistency with CON-1B lack merit. 



76 
 

Everglades Restoration - that is, that no further information would be analyzed or provided 

during the comprehensive planning process - reacted appropriately to the District’s comment 

letter regarding consistency with CERP.  The ALJ’s conclusion to the contrary in Paragraph 212 

is correct. 

Response to Exception No. 45 (Recommended Order ¶213)  
 
 This Exception relies upon the County’s Exceptions to Paragraphs 152–56, 159–61 and 

Footnote 15, and Paragraphs 189–90, and asks the Commission to reject the ALJ’s legal 

conclusion that the Plan Amendment is an inappropriate reaction to the transportation data, and 

thus a violation of § 163.3177(1)(f), Fla. Stat. The Commission must reject this exception for the 

reasons explained by the Petitioners above in their response to the County’s Exceptions to 

Paragraphs 152–56, 159–61 and Footnote 15, and Paragraphs 189–90.  As explained above, the 

ALJ clearly explained the factual basis for her legal ruling:  

“… Petitioners proved did prove that the Plan Amendment is not an appropriate 
reaction to transportation data, specifically the data demonstrating that the 
new corridor will make “meager” improvements to mobility in the West 
Kendall area, and no overall improvement in commutes from West Kendall to 
downtown, the airport, or other employment and urban centers to the east and 
north. Likewise, the Plan Amendment is not based on data and analysis to 
support use of the mass transit option that the Plan Amendment mandates to be 
co-located within the new corridor.” (Recommended Order ¶ 213) (emphasis 
added) 
 

Response to Exception No. 46 (Recommended Order ¶214) 
 
 This Exception asks the Commission to overturn the ALJ’s conclusion, in Paragraph 214, 

that Petitioners proved beyond fair debate that the Plan Amendment is inconsistent with section 

163.3177(1) (f), Fla. Stat., which requires that “plan amendments shall be based upon relevant 

and appropriate data and an analysis … [which] means to react to it in an appropriate way and to 

the extent necessary indicated by the data ….”  However, no contrary legal conclusion can be 
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supported by the facts found by the ALJ, as the Petitioners have explained above.   In order to 

reach the conclusion urged by the County, the Commission would have to be able to find that 

there was no competent substantial evidence supporting any of the ALJ’s findings as to the facts 

shown by data and analysis concerning the Everglades and the virtually non-existent 

transportation benefits of the Tollway.  For the many reasons explained above, there is no basis 

to overturn those facts and thus none to overturn this ultimate and correct conclusion of law.  

Response to Exception No. 47 (Recommended Order ¶215) 
 
 The County’s final and ultimate Exception, to the ALJ’s conclusion that the that 

Petitioners proved beyond fair debate that the Plan Amendment is “not in compliance” under 

section 163.3184(1), Fla. Stat., depends on the correctness of its other exceptions, and thus must 

be rejected for the reasons identified throughout this Response. In short, there is no fair debate – 

no reasonable argument – that Ch. 163 and the County’s own Plan (the CDMP) contemplate the 

construction of this 14 mile long highway, with this meager benefit on mobility, outside of the 

County’s strict Urban Development (and services) Boundary through the very Everglades 

wetlands the State of Florida has prioritized for restoration.  

Conclusion 

For the foregoing reasons, the Administration Commission should reject the County’s 

exceptions, except as noted above, adopt the ALJ’s recommendation, and enter a Final Order that 

the Plan Amendment is “not in compliance.”   

Should the Commission specify a remedial action to bring the Plan Amendment into 

compliance, the County should be directed to adopt Alternative Corridor No. 2 as studied in 

MDX’s ACER Report for the tollway. (See County Ex. 15, at Figure 1.)  Corridor No. 2 is: 
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1. Contained entirely within the County’s UDB and thus does not give rise to the 

wetlands or CERP consistency issues that are inherent in the Tollway as currently aligned.  It 

does not present conflicts with any CERP Project under consideration;   

2. Substantially removed from the West Wellfield wellheads and within the existing 

urban development corridor thus minimizing many of the wellfield risks inherent in the current 

alignment; 

3. Avoids the Bird Drive Basin and thus does not harm and diminish systems that 

recharge the aquifer;63 

4. Avoids active farmland in the southern portion of the alignment.  (Id.) 

Importantly, in terms of meeting the project’s purpose and need, according to the ACER, 

Corridor 2 provided the highest benefit on purpose and need parameters. (Id. at 78.)  It scored 

the highest in terms of promoting regional system linkage, supporting economic development, 

improving mobility for people and goods and enhancing multimodal connectivity. (Id. at 38.) 

Corridor 2 also resulted in the lowest impacts to natural features in the Bird Drive Basin. (Id. at 

78.)  Corridor 2 created the lowest potential to induce development. (Id.) 

County planners reviewing MDX’s ACER quickly seized on Corridor 2 as the best 

alternative from a traffic congestion relief vantage point. (Pet. Ex. 87, at 2.)  The County 

planning department noted that “[Corridor] 2 is producing the best results from [a] traffic 

perspective, it attracts 120 120% of traffic compared to the no-build scenario …, it shows 

significant magnitude of traffic shifting from interrupted and uninterrupted facilities and it shows 

a reduction of 3% delay (calculated by Vehicle Hours Traveled) during the AM and 6% during 

 
63   Corridor 2 still poses impacts to the Pennsuco that must be avoided, which could be 
accomplished by aligning the northern portion of the corridor bridged along U.S. Route 41. 
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the PM peak hours.” (Id.)  The County planning department also noted that Corridor 2 has the 

added benefit that it “is within the Urban Development Boundary as depicted on the 2020 and 

2030 Adopted Land Use Plan map of the CDMP.” (Id.) 

In response, MDX justified its rejection of Corridor 2 on the ground that “area residents” 

did not support it. (Id.)  But from the perspective of the County’s CDMP this is not a ground to 

reject the corridor.  MDX also noted that Corridor 2, which would not be built on wetlands, 

would be more expensive. (County Ex. 15 at 78.)  However, because the corridor would be 

tolled, “all toll facilities are cost feasible” for purposes of the County’s CDMP. (Sandanasamy, 

Vol. 8 at 1221:25-1222:1.) 

Finally, pursuant to §163.3184 (8), Fla. Stat., the Commission should specify sanctions to 

which the County will be subject if it elects to make the amendment effective notwithstanding 

the determination of noncompliance, including but not limited to: 

1. Directing state agencies not to provide funds to increase the capacity of roads, 

bridges, or water and sewer systems within the boundaries of the County.  

2. Specifying that the County is not eligible for grants administered under the 

following programs: 

a. The Florida Small Cities Community Development Block Grant Program, 

as authorized by ss. 290.0401-290.048. 

b. The Florida Recreation Development Assistance Program, as authorized 

by chapter 375. 

c. Revenue sharing pursuant to ss. 206.60, 210.20, and 218.61 and chapter 

212, to the extent not pledged to pay back bonds. 

3. Declaring that the County is not eligible for funding pursuant to s. 

https://nam01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.leg.state.fl.us%2FStatutes%2Findex.cfm%3FApp_mode%3DDisplay_Statute%26Search_String%3D%26URL%3D0200-0299%2F0290%2FSections%2F0290.0401.html&data=02%7C01%7Crgrosso%40nova.edu%7C747a6a487fde42ef441908d81c61d585%7C2c2b2d312e3e4df1b571fb37c042ff1b%7C1%7C0%7C637290553803146662&sdata=qbeysr5E5lVNOpk66MVpMCMK74RoK1Oz9wPeOZF%2F%2BlE%3D&reserved=0
https://nam01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.leg.state.fl.us%2FStatutes%2Findex.cfm%3FApp_mode%3DDisplay_Statute%26Search_String%3D%26URL%3D0200-0299%2F0290%2FSections%2F0290.048.html&data=02%7C01%7Crgrosso%40nova.edu%7C747a6a487fde42ef441908d81c61d585%7C2c2b2d312e3e4df1b571fb37c042ff1b%7C1%7C0%7C637290553803156658&sdata=DCfJbo4mJidriOOcknK5NaQYEsPhnGuIZQ4511e8rWw%3D&reserved=0
https://nam01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.leg.state.fl.us%2FStatutes%2Findex.cfm%3FApp_mode%3DDisplay_Statute%26Search_String%3D%26URL%3D0200-0299%2F0206%2FSections%2F0206.60.html&data=02%7C01%7Crgrosso%40nova.edu%7C747a6a487fde42ef441908d81c61d585%7C2c2b2d312e3e4df1b571fb37c042ff1b%7C1%7C0%7C637290553803166654&sdata=CCmI14y4jXK1vtwxu3iDEeW4VoiYpLFrwPbvghZrm%2Fw%3D&reserved=0
https://nam01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.leg.state.fl.us%2FStatutes%2Findex.cfm%3FApp_mode%3DDisplay_Statute%26Search_String%3D%26URL%3D0200-0299%2F0210%2FSections%2F0210.20.html&data=02%7C01%7Crgrosso%40nova.edu%7C747a6a487fde42ef441908d81c61d585%7C2c2b2d312e3e4df1b571fb37c042ff1b%7C1%7C0%7C637290553803166654&sdata=oJivuO%2BHhw9UH3nWw8zoZUUigTDFbonFg5hhmMyXy%2Fg%3D&reserved=0
https://nam01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.leg.state.fl.us%2FStatutes%2Findex.cfm%3FApp_mode%3DDisplay_Statute%26Search_String%3D%26URL%3D0200-0299%2F0218%2FSections%2F0218.61.html&data=02%7C01%7Crgrosso%40nova.edu%7C747a6a487fde42ef441908d81c61d585%7C2c2b2d312e3e4df1b571fb37c042ff1b%7C1%7C0%7C637290553803176648&sdata=3WJ6MjX1vQWB8MG7LZ7cmjUpA7Pf31iPXYWPYNsMLg8%3D&reserved=0
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BEFORE THE STATE OF FLORIDA ADMINISTRATION COMMISSION 

 

AC CASE NO. ACC-20-005 

DOAH CASE NOS. 2018-5695GM, 2018-5696GM 

 

LIMONAR DEVELOPMENT, LLC, et al. 

 

  Petitioners, 

 

v. 

 

MIAMI-DADE COUNTY, 

 

  Respondent, 

______________________________________ 

 

TROPICAL AUDUBON SOCIETY, et al. 

 

  Petitioners, 

 

v. 

 

MIAMI-DADE COUNTY, 

 

  Respondent, 

_______________________________________/ 

 

MIAMI-DADE COUNTY’S RESPONSES  

TO PETITIONERS’ EXCEPTIONS TO RECOMMENDED ORDER  

 

Pursuant to section 120.57(1)(k), Florida Statutes, Rule 28-106.217, Florida 

Administrative Code, and the Administration Commission’s Order issued June 8, 2020, which 

extended the time for the parties to file responses to exceptions to July 2, 2020, Respondent Miami-

Dade County (the “County”) files these responses to the exceptions filed on June 1, 2020, by 

Petitioners Tropical Audubon Society and Michelle Garcia (together, “Petitioners”), in connection 

with the Recommended Order entered by the Administrative Law Judge on March 30, 2020.  
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RESPONSES TO EXCEPTIONS 

1. Paragraph 86 of the Recommended Order 

 

In Exception No. 1, Petitioners challenge the ALJ’s correct determination, in Paragraph 86, 

that the County “did consider the impact of the new corridor on CERP.” But Petitioners’ 

contention—that “the County failed to consider the impact of the new corridor on CERP” and that 

the Plan Amendment is thus inconsistent with Policy CON-7J—turns on a specious interpretation 

of the word “consider.”  Contrary to Petitioners’ contention, the record evidence demonstrates that 

the County did more than “flag[] an issue” and that it in fact actively considered whether the Plan 

Amendment was consistent with CERP, as Policy CON-7J requires.  As further set forth in the 

County’s own Exceptions to the Recommended Order at Exception Nos. 17–25, the County could 

consider CERP, determine that it is possible to make the corridor consistent with CERP, but save 

the ultimate determination of CERP consistency for a more detailed design and permitting phase 

of the SR-836 southwest extension project.      

Policy CON-7J provides, in relevant part, that “[i]n evaluating applications that will result 

in alterations or adverse impacts to wetlands Miami-Dade County shall consider the applications’ 

consistency with Comprehensive Everglades Restoration Program (CERP) objectives.” [CDMP 

(MDC Ex. 1) at IV-12 (emphasis added)]. 

The only reasonable conclusion that can be drawn from the evidence is that, contrary to 

Petitioners’ contention, the County did in fact consider the impact of the new corridor on CERP. 

Prior to the adoption of the Plan Amendment, the South Florida Water Management District (the 

“District”) sent a comment letter to the County that provided information on the CERP projects 

planned in the area of the new corridor, and that also raised issues that would have to be addressed 

in “[a]ny future review by the District” beyond the comprehensive planning stage, particularly 
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with respect to whether the future roadway project could be designed to be compatible with CERP. 

[MDC Ex. 7 (emphasis added)].1 The County sent a written response to the District’s letter, 

admitted as part of Miami-Dade County Exhibit 8. [MDC Ex. 8 at Ex. 4 at 8-26–8-30; id. at Ex. 

5 at 17–24]. In summary, the County responded that the issues identified by the District, including 

issues relating to CERP, would be addressed in greater detail through the ongoing PD&E study 

and during subsequent permit reviews when more detailed designs were available and appropriate 

to consider, and that the County was not required to conclusively determine consistency at the plan 

amendment stage. [Id.]. At the hearing, the County also presented the testimony of Michael 

Spinelli, a County employee and wetlands expert, who testified that he reviewed the project for 

consistency with CERP and concluded that, as of the comprehensive planning stage of the project, 

the roadway could be consistent with CERP. [Tr. vol. 9, 1388:17–1389:3].  

Rather than accept the undeniable fact that the County considered the impact of the new 

corridor on CERP, and therefore complied with this aspect of Policy CON-7J, Petitioners offer a 

tortured construction of the term “consider,” as used in Policy CON-7J. Petitioners first suggest 

that the meaning of “consider” is the common definition supplied by a dictionary, which is “to 

think of especially with regard to taking some action” and “to take into account.” (Pets.’ 

Exceptions ¶ 5). The County agrees that the term “consider” should be given its plain, ordinary, 

dictionary meaning. Applying that meaning to the record evidence, there is no question that the 

County “considered” the impact of the new corridor on CERP.  

But Petitioners then offer an alternative, strained definition of “consider,” which Petitioners 

concoct by cherry-picking provisions of Chapter 163 of the Florida Statutes. (See id.). As an initial 

 

1 As explained in the County’s Exceptions, the ALJ erred in treating this letter as inadmissible. 

(See MDC Exceptions ¶¶ 17, 19).  
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matter, Petitioners’ reliance on the Florida Statutes to interpret the CDMP’s use of the term 

“consider” is misplaced. The statute does not define the term “consider,” so the mere fact that both 

Policy CON-7J and section 163.3177 both use the term does not mean those separate provisions 

must be read together, particularly since Policy CON-7J does not specifically reference the statute.  

Instead, the only appropriate question in this proceeding is how the CDMP uses the term 

“consider”—and here, because it is undefined, the term would take its ordinary meaning.  

Indeed, Petitioners’ interpretation defies fundamental principles of statutory interpretation. 

Petitioners point to § 163.3177(6)(a)(8)b., Fla. Stat., which uses the term “considering.” That 

provision states, “Future land use map amendments shall be based upon . . . [a]n analysis of the 

suitability of the plan amendment for its proposed use considering the character of the 

undeveloped land, soils, topography, natural resources, and historic resources on site.” 

§ 163.3177(6)(a)(8)b., Fla. Stat. Because that provision happens to use the term “considering,” and 

because that provision is part of the various “data and analysis” requirements in the Florida 

Statutes, Petitioners argue that the term “consider,” as used in Policy CON-7J, is essentially 

synonymous with the “data and analysis” requirements of the Florida Statutes. (Pets.’ Exceptions 

¶¶ 5).2  

The Administration Commission should reject this bizarre interpretation. If the County 

intended the commonplace word “consider” to refer to the legal requirements imposed by the “data 

 

2 Whether the Plan Amendment is supported by data and analysis on the issue of consistency with 

CERP is a separate question from whether the County considered the impact of the new corridor 

on CERP. As explained above, the ALJ correctly found that the County considered the impact of 

the new corridor on CERP. But as the County explained in its Exceptions to the Recommended 

Order, the ALJ erroneously found that the Plan Amendment is not supported by data and analysis 

on the issue of consistency with CERP; contrary to the ALJ’s conclusion, the County was not 

required to obtain a final determination of consistency to approve the Plan Amendment, and there 

was no basis to determine that the Plan Amendment would be facially inconsistent with CERP. 

(See MDC Exceptions ¶¶ 17–25).  
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and analysis” provisions of the Florida Statutes, the CDMP would have specified as much. It is 

telling that Petitioners do not base this misinterpretation of “consider” on any CDMP provision or 

any record evidence that the County has ever employed such an interpretation.  

The term “consider,” as used in Policy CON-7J, is an ordinary word with a clear meaning. 

Because Policy CON-7J’s use of the term “consider” is clear, the Administration Commission 

must give the term “consider” its plain meaning, just as the ALJ correctly did. See Lieupo v. 

Simon’s Trucking, Inc., 286 So. 3d 143, 145 (Fla. 2019) (“If [statutory] language is clear, the 

statute is given its plain meaning, and the court does not look behind the statute’s plain language 

for legislative intent or resort to rules of statutory construction.” (citation omitted)). Petitioners’ 

Frankenstein-like construction of the term “consider” violates bedrock principles of statutory 

interpretation and therefore cannot serve as a basis to revise Paragraph 86 of the Recommended 

Order.3 The Administration Commission should therefore accept the ALJ’s finding in Paragraph 

86 that “the County did consider the impact of the new corridor on CERP.”4  

 

2. Paragraph 67 of the Recommended Order 

 

In Exception No. 2, Petitioners argue that the meaning of the term “facilities,” as used in 

 

3 Petitioners refer to the ALJ’s findings in Paragraphs 104 and 107 of the Recommended Order. 

(Petrs. Exceptions ¶ 3). But those findings relate to whether the data and analysis requirement 

obligated the County to obtain an ultimate determination of consistency with CERP before 

proceeding with the Plan Amendment, not whether the County “considered” CERP. And as further 

explained in the County’s Exceptions, the ALJ erred in those findings. (See MDC Exceptions ¶¶ 

19, 21). But despite these erroneous findings in Paragraphs 104 and 107, the ALJ correctly 

concluded in Paragraph 86 that the County considered the impact of the new corridor on CERP.  
4 Not only would adopting Petitioners’ exception for Paragraph 86 be legally erroneous, it would 

also render the Recommended Order internally inconsistent. In Paragraph 106, the ALJ concluded 

that “Petitioners did not prove that the Plan Amendment is inconsistent with CERP, or that the 

County failed to consider consistency with CERP, thus, they did not prove the Plan Amendment 

is internally inconsistent with Policy CON-7J.” But Petitioners failed to file an exception with 

respect to Paragraph 106.  
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Policy CON-3A, includes roadways, even though: (i) the only competent expert testimony in the 

record about the County’s consistent interpretation of that policy shows that the term “facilities” 

in Policy CON-3A is a technical term that does not and cannot include roadways; and (ii) reading 

CON-3A in pari materia with Objective CON-3 and its other associated policies demonstrates that 

the ALJ’s (and the County’s) interpretation is correct. The ALJ’s determination on this point in 

Paragraph 67 of the Recommended Order should not be disturbed.  

Policy CON-3A states, in relevant part, that “[n]o new facilities that use, handle, generate, 

transport or dispose of hazardous wastes shall be permitted within wellfield protection areas.” 

[CDMP at IV-5].  

Petitioners’ argument that Policy CON-3A addresses roadways is premised on Petitioners’ 

legally erroneous contention that the plain meaning of the term “facilities” controls. (Pets.’ 

Exceptions ¶¶ 15–16). In contrast to the term “consider,” which in context had a plain and ordinary 

meaning into which Petitioners erroneously tried to import a more technical meaning (see ¶ 1, 

supra), the term “facilities,” as used in this and other CDMP provisions, is a technical term in the 

technical field of comprehensive planning. Under Florida law, “if the text of the statute suggests 

that the words are used in a technical sense,” then courts must give technical terms their technical 

meanings, rather than their plain and ordinary meanings. Overstreet v. Overstreet, 244 So. 3d 1182, 

1185 (Fla. 1st DCA 2018). In addition, courts must not employ the plain and ordinary meanings 

of words if doing so would “lead to an unreasonable result.” Id.  

Giving “facilities” its plain and ordinary meaning in the context of Policy CON-3A not 

only ignores the technical meaning that the CDMP ascribes to the term in Objective CON-3 and 

its associated policies, but also leads to an absurd result. The County’s wellfield expert, Wilbur 

Mayorga, testified that the County’s longstanding interpretation is that the term “facilities” relates 
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to structures that store or process hazardous materials and does not include roadways, because 

roadways themselves do not store or process hazardous materials. Examples of structures that 

would qualify as “facilities” are gas stations and dry cleaners. [Tr. vol. 10, 1488:14–1490:19]. Mr. 

Mayorga further explained that, from a wellfield-protection standpoint, the County does not 

regulate vehicles or the fuel within vehicles. [Id. 1493:2–7]. And while Policy CON-3A does 

employ the term “transport,” that verb must be read with the preceding noun “facilities.” [Id. 

1530:1–10]. “Facilities that transport” would be facilities that store hazardous waste to be 

transported, such as private waste collection facilities, airports, or seaports.  

The use of the term “facilities” in Policy CON-3C further supports the ALJ’s (and the 

County’s) interpretation of that term in CON-3A. CON-3C states: “County-owned and operated 

facilities that use hazardous materials or generate hazardous wastes shall be moved to locations 

that are outside and downgradient of wellfield protection areas whenever such facilities need to be 

expanded by more than fifty (50) percent.” [CDMP at IV-5]. As Mr. Mayorga explained, if the 

term “facilities” included roadways, then whenever the County expanded one of its roadways by 

more than 50 percent, CON-3C would require the County to move the roadway to a different 

location. Clearly, moving an already-built roadway to a different location is absurd. [Tr. vol. 10, 

1543:7–25]. Petitioners nevertheless ask the Administration Commission to interpret “facilities” 

in Policy CON-3A to include roadways, even though doing so would lead to this absurd result and 

is contrary to the County’s consistent interpretation.  

To further explain the technical nature of Policy CON-3A, Mr. Mayorga testified that 

CON-3A does not include roadways in its ambit because roadway accidents that present a risk of 

groundwater contamination are easily and quickly detectable; by contrast, contamination caused 

by facilities is more difficult to detect because the contamination can be contained within the 
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facility or can take place underground, where the contamination could avoid detection. [Id. 

1559:8–1560:19]. Moreover, although the County does not regulate, from a wellfield-protection 

standpoint, the operation of vehicles on roadways within wellfield protection areas, the federal 

government and the State of Florida do regulate the transportation of hazardous materials on roads, 

which only further explains why CON-3A does not regulate roadways. [Id. 1472:16–1473:5]. In 

short, Mr. Mayorga’s testimony establishes that the term “facilities” has a technical meaning 

within the context of Policy CON-3A, and that to interpret “facilities” to include roadways would 

lead to an impermissible, absurd result.  

Nowhere do Petitioners bother to address Mr. Mayorga’s testimony or the specific use of 

“facilities” within the context of Objective CON-3 and its associated policies. Instead, Petitioners 

point to a number of inapposite instances of the County referring to the new corridor as a facility 

in the context of other CDMP elements or policies—not in the context of Objective CON-3. (Pets.’ 

Exceptions ¶ 17). The County concedes that, as a general matter, and with respect to many other 

policies and provisions of the CDMP, the new corridor and other roadways are properly considered 

“facilities.” This is particularly the case for the Land Use Element, which, as further explained in 

the County’s Exceptions, distinguishes between “uses” and “development,” on the one hand, and 

“services and facilities” or “infrastructure,” on the other. (MDC Exceptions ¶¶ 3–7, 36 (emphasis 

added)).  But for the reasons given by Mr. Mayorga, the term “facilities” has a much narrower, 

specific, and technical meaning in the context of Policy CON-3A, and in that context, the term 

“facilities” does not include roadways.  

In addition to misconstruing the evidence, Petitioners’ alternative interpretation of 

“facilities” is less reasonable than the ALJ’s (and the County’s) interpretation. Petitioners argue 

that the new corridor is a “facility” because it “transport[s] cars and trucks, including trucks 
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transporting hazardous waste.” (Pets.’ Exceptions ¶ 16). But under Petitioners’ own definition, the 

new corridor itself does not transport hazardous waste; rather, trucks transport hazardous waste. 

Consequently, under Petitioners’ own definition, neither the new corridor nor any other roadway 

qualifies as a “facility” that “transports” hazardous waste under CON-3A.  

Petitioners also contend that “[b]y using the word ‘transports,’ the Plan’s plain language 

contemplates ‘facilities’ that accommodate hazardous waste transport since stationary facilities 

can ‘transport’ nothing.” (Id. ¶ 15). With this sleight of hand, Petitioners attempt to add the word 

“accommodates” to Policy CON-3A. But Policy CON-3A does not apply to any facility that 

happens to “accommodate” hazardous waste— indeed, the term “accommodates” does not appear 

in the text of CON-3A. The Administration Commission must reject Petitioners’ attempt to rewrite 

Policy CON-3A. Moreover, Petitioners’ contention that “stationary facilities can ‘transport’ 

nothing,” (id.), only undermines their argument. Roadways are stationary, and thus if roadways 

can transport nothing, then roadways cannot fall within the ambit of CON-3A.   

Similar to their interpretation of Policy CON-7J, Petitioners’ unreasonable interpretation 

of Policy CON-3A defies well-established principles of statutory interpretation. When the CDMP 

uses an ordinary term in an ordinary manner, such as Policy CON-7J’s use of the term “consider,” 

a court must give the term its plain meaning. (See ¶ 1, supra). But when the CDMP uses a technical 

term in a technical context, such as Policy CON-3A’s use of the term “facilities,” a court must give 

the term its technical meaning. See Overstreet, 244 So. 3d at 1185 (courts must give technical 

terms their technical meanings, rather than their plain and ordinary meanings, “if the text of the 

statute suggests that the words are used in a technical sense”). Petitioners’ exception to Paragraph 
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67 of the Recommended Order is fatally flawed.5 The Administration Commission should 

therefore accept the ALJ’s findings in Paragraph 67 that “[t]he new corridor is not a facility that 

uses, handles, generates, or disposes of hazardous wastes” and that “the greater weight of the 

evidence supports a finding that the new corridor is not a ‘facility’ that transports hazardous wastes 

as contemplated by the policy.”  

 

3. Paragraph 119 of the Recommended Order 

 

In Exception No. 3, Petitioners argue that Paragraph 119, which relates to Policy LU-8C, 

is erroneous.  But Petitioners’ argument is premised on a misinterpretation of Policy LU-8C and a 

fundamental misunderstanding of the governing law. The ALJ correctly determined that the Plan 

Amendment was not inconsistent with this policy to protect agriculture as an industry. 

Policy LU-8C states that, “[t]hrough its planning, capital improvements, cooperative 

extension, economic development, regulatory and intergovernmental coordination activities, 

Miami-Dade County shall continue to protect and promote agriculture as a viable economic use of 

land in Miami-Dade County.” [CDMP at I-15]. The ALJ properly concluded that the Plan 

Amendment is not inconsistent with Policy LU-8C because “[t]he Plan Amendment will not reduce 

the amount of agriculture land to below the threshold required for a viable agriculture industry.”  

Petitioners attempt to rewrite Policy LU-8C to instead require no net loss of agricultural 

land. Petitioners blatantly disregard Policy LU-8C’s plain language, which calls for the County 

“to protect and promote agriculture as a viable economic use of land in Miami-Dade County” 

 

5 Petitioners also refer to the ALJ’s findings in Paragraph 76 and Footnote 7 of the Recommended 

Order. (Pets.’ Exceptions ¶ 12). But as the County explained in its Exceptions to the Recommended 

Order, the ALJ made erroneous findings in Paragraph 76 and Footnote 7. (See MDC Exceptions 

¶¶ 11–12).  
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(emphasis added).  The operative policy is to ensure that agriculture remains an economically 

viable use of land in the County, not to protect each and every last bit of agricultural land in the 

County. In Paragraphs 117–19, the ALJ found, as a matter of fact, that the Plan Amendment “will 

not reduce the amount of agriculture land to below the threshold required for a viable agriculture 

industry.” Other than offering their legally untenable rewrite of Policy LU-8C, Petitioners do not 

challenge the factual basis of the ALJ’s finding; indeed, Petitioners cite not one piece of evidence 

suggesting that the Plan Amendment would make agriculture no longer a viable industry in the 

County.  

Petitioners also suggest that the Plan Amendment is inconsistent with Policy LU-8C 

because (1) plan amendments must affirmatively further every element of a comprehensive plan 

and (2) the Plan Amendment does not affirmatively further LU-8C. With respect to Petitioners’ 

first point, neither the Florida Statutes nor the CDMP require plan amendments to affirmatively 

further every element of a comprehensive plan. Rather, plan amendments are balancing acts: as 

long as a plan amendment is not inconsistent with another element of a comprehensive plan, a plan 

amendment can further some elements of a comprehensive plan while not furthering other, often 

competing, elements, and it is for the local government to conduct that balancing act in the exercise 

of its legislative, policymaking judgment. Stated otherwise: 

There is no reason to insist that all objectives and policies of a plan “take action in 

the direction of realizing” the other objectives and policies of the same plan. . . . 

[A]n objective in the conservation element of a plan should not be required to take 

action in the direction of realizing an objective in the public facilities element of 

the same plan. Without furthering each other, the conservation objective or public 

facility objective may each pursue its respective goal. 

 

Kelly v. City of Cocoa Beach, Case No. 90-3580GM, 1990 WL 749217, at *21 (Fla. Div. Admin. 

Hrgs. Mar. 4, 1991); accord Zemel v. Lee Cnty., Case No. 90-7793GM, 1992 WL 880139, at *23 

(Fla. Div. Admin. Hrgs. June 22, 1993), aff’d, 642 So. 2d 1367 (Fla. 1st DCA 1994). The County’s 
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CDMP adopts this approach in its Statement of Legislative Intent: 

The Board recognizes that a particular application may bring into conflict, and 

necessitate a choice between, different goals, priorities, objectives, and provisions 

of the CDMP. While it is the intent of the Board that the Land Use Element be 

afforded a high priority, other elements must be taken into consideration in light of 

the Board’s responsibility to provide for the multitude of needs of a large heavily 

populated and diverse community. This is especially true with regard to the siting 

of public facilities. 

 

[CDMP at 3].6   

Next, contrary to Petitioners’ contention that the Plan Amendment does not further Policy 

LU-8C, the Plan Amendment in fact protects and promotes agriculture. Specifically, although the 

Plan Amendment will take about 300 acres of agricultural land out of agricultural use (R.O. ¶ 117), 

new Policy LU-1V requires preservation of agricultural land that might not otherwise have to be 

preserved as such. The majority of the agricultural land that the Plan Amendment impacts — 

around an approximately 4-mile segment — is in the Urban Expansion Area (“UEA”); the portion 

of the alignment that is in Agriculture-designated land outside the UEA, between SW 112 St. and 

SW 136 St., is about 1.5 miles. [MDC Ex. 8 at Ex. 2 at 4; Tr. vol. 11, 102:8–16]. Accordingly, 

of the 300 directly impacted acres, only about 112 acres are outside the UEA. Moreover, elevating 

portions of the expressway would decrease the amount of directly impacted agricultural acres. [Tr. 

vol. 12, 1916:4–13].  

 

6 The cases Petitioners cite in support of their radical reformulation of the law do not support the 

point Petitioners are trying to make. (Pets.’ Exceptions ¶ 32). None of the cited cases stated that a 

plan amendment must affirmatively further every other aspect of a comprehensive plan. And none 

of those cases dealt with a policy, like Policy LU-8C, that requires the protection of agriculture 

“as a viable economic use of land.” Indeed, to the extent those cases specifically address policies 

regarding agriculture, they do so in the context of evaluating whether the subject amendments fail 

to discourage urban sprawl; the remainder are generic statements of law. See Sumter Citizens 

Against Irresponsible Dev. v. Dep't of Cmty. Affairs, 730 So. 2d 370, 371 (Fla. 5th DCA 1999); 

Dep't of Cmty. Affairs v. St. Lucie County, Case No. 92-7438GM, 1993 WL 943708, at *16–20 

(Fla. Div. Admin. Hr’gs Aug. 3, 1993). But as the ALJ correctly found, and Petitioners do not 

challenge, the Plan Amendment does not fail to discourage urban sprawl. See R.O. ¶¶ 52–62. 
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New Policy LU-1V mitigates the loss of directly impacted agricultural acreage by requiring 

preservation of agricultural land outside the Urban Development Boundary (“UDB”) through a 

purchase of development rights program on an acre-for-acre basis. [MDC Ex. 8 at Ex. 2 at 23]. 

Policy LU-1V in fact strengthens existing policy LU-8H, which imposes additional conditions that 

must be met before moving the UDB. That is because Policy LU-8H(c) only requires residential 

developments, not commercial or other non-residential urban developments, to participate in an 

agricultural preservation program. [CDMP at I-17]. Thus, if the 300 agricultural acres potentially 

impacted by the Plan Amendment were to instead be eligible for conversion to a non-residential 

urban use, no amount of preservation would currently be required. Under the Plan Amendment, 

by contrast, all direct impacts to agricultural lands will require preservation of a commensurate 

amount of agricultural land outside the UDB. This is significant for the approximately 188 acres 

within the UEA, which are already projected to someday be removed from agricultural production. 

Because the Agriculture segment of the new corridor within the UEA may someday be allowed to 

convert to urban development,7 the Plan Amendment cannot be internally inconsistent with 

agricultural preservation policies simply because it allows some of that land to be displaced on a 

shorter time frame.  

Of course, that the Plan Amendment affirmatively furthers Policy LU-8C is only icing on 

the cake. The law only requires a showing that it is fairly debatable that the Plan Amendment is 

not inconsistent with Policy LU-8C. See § 163.3184(5)(c)1., Fla. Stat.; Coastal Dev. of N. Fla., 

Inc. v. City of Jacksonville Beach, 788 So. 2d 204, 210 (Fla. 2001) (holding that amendments are 

 

7 Petitioners’ interpretation that Policy LU-8C does not tolerate any displacement of agricultural 

land thus does not make sense for the additional reason that the CDMP’s UEA covers hundreds of 

acres of agricultural land. Because the CDMP contemplates that agricultural land may be 

displaced, Policy LU-8C cannot be read as prohibiting the displacement of any agricultural land.  
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legislative decisions subject to the “fairly debatable” standard of review). The ALJ was correct in 

so ruling, and the Administration Commission should retain Paragraph 119 as recommended.  

CONCLUSION 

For the foregoing reasons, the Administration Commission should reject Petitioners’ 

Exceptions to the Recommended Order.  

 

Dated July 2, 2020     Respectfully submitted, 
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LIMONAR DEVELOPMENT, LLC, a 

Florida limited liability company; 

WONDERLY HOLDINGS, LLC, a Florida 

limited liability company; and MILLS 

FAMILY, LLC, a Florida limited liability 

company, 
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MIAMI-DADE COUNTY, a political 

subdivision of the state of Florida, 
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CASE NO.: 18-005695GM 

 

TROPICAL AUDUBON SOCIETY, and 

MICHELLE GARCIA, 

 

Petitioners, 

v. 

 

MIAMI-DADE COUNTY, FLORIDA, 

 

Respondent. 

 

 

 

CASE NO.: 18-005696GM 

 
 

PETITIONERS’ RESPONSE1 TO MIAMI-DADE COUNTY’S  

EXCEPTIONS TO THE RECOMMENDED ORDER 

 Petitioners,  LIMONAR DEVELOPMENT, LLC, WONDERLY HOLDINGS, 

LLC AND H.L. MILLS FAMILY LLC, (collectively “Limonar Petitioners”) by and 

 
1 Given the common issues, witnesses and evidence presented below, and in an effort to 

avoid duplication, the Limonar Development, Wonderly Holdings and H.L. Mills Family 

Petitioners hereby respectfully adopt and incorporate by reference Co-Petitioners Garcia 

and Tropical Audubon Society’s Response to the County’s Exceptions to Recommended 

Order.  
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through undersigned counsel and pursuant to Fla. Admin. Code R. 28.106.217(3), hereby 

respond to Miami-Dade County’s (“County”) Exceptions to the Recommended Order 

entered by the Administrative Law Judge  (“ALJ”) on March 30, 2020.  

INTRODUCTION 

 As the Third District has long recognized, "[t]he law... will not and cannot approve 

....any governmental action adversely affecting the rights of others which is based on no 

more than the fact that those who support it have the power to work their will." Auerbach 

v. City of Miami, 929 So. 2d 693,695 (Fla. 3rd DCA 2006)(citation omitted).  

 If the County were to have its druthers, there would be no need for a formal 

administrative hearing process because, from the County’s perspective, virtually every 

decision at the local government level in matters such as these, is a policy-infused decision 

to which all must necessarily defer.   

 From the outset, the County boldly contends, that to it, the “ALJ appears to have 

looked for ways to avoid deferring to the local policymakers and to instead arrogate herself 

the power to decide whether the Kendall Parkway would provide enough traffic 

amelioration to satisfy her policy preferences.”  County Intro., P. 2. Further, that in doing 

so, “the ALJ made herself a policymaker, overstepped her judicial authority, and violated 

the separation of powers.” Id.   Significantly, the County also claimed that “[t]o reach her 

preferred policy outcome, the ALJ misconstrued the record evidence and the trial 

transcript.”  Id.  

 The County Exceptions reveal that the County is calling for the Administration 

Commission to simply retry this matter, modify findings of fact and substitute the 
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Commission's judgment for that of the ALJ, which it cannot do.  Gross v. Dep't of Health, 

819 So. 2d 997, 1001 (Fla. 5th DCA 2002)(when determining whether to reject or modify 

the findings of fact in a recommended order, the agency is not permitted to weigh the 

evidence, judge the credibility of the witnesses, or interpret the evidence to fit its ultimate 

conclusions); See also, Martuccio v. Dep't of Prof'l Reg., Bd. of Optometry, 622 So. 2d 607, 

609 (Fla. 1st DCA 1993).  

 The Limonar Petitioners submit that the ALJ’s material findings of fact are 

supported by substantial competent evidence and that the ALJ’s conclusions of law are a 

reasonable application of the law to the facts. The Administration Commission should 

refuse the County’s virtual do-over and reject the County’s Exceptions in their entirety as 

each of the ALJ’s findings and conclusions challenged by the County, as addressed in the 

Limonar Petitioners and Co-Petitioners’ collective responses, were objectively evaluated 

and eminently correct. 

STANDARD OF REVIEW  

 The Administrative Procedure Act provides that the Administration Commission 

must adopt the ALJ's Recommended Order, except under certain defined circumstances.  

 Section 120.57(1)(l), Florida Statutes, prescribes that an agency reviewing a 

recommended order may not reject or modify the findings of fact of the ALJ "unless the 

agency first determines from a review of the entire record, and states with particularity in 

the order, that the findings of fact were not based on competent substantial evidence." § 

120.57(1)(l), Fla. Stat. (2019);  See also, Peace River/Manasota Reg'l Water Supply Auth. 

v. IMC Phosphates Co., 18 So. 3d 1079, 1082 (Fla. 2d DCA 2009).  

 A Recommended Order is to be afforded great deference because it is the ALJ’s 
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function “to consider all the evidence presented, resolve conflicts, judge credibility of 

witnesses, draw permissible inferences from the evidence, and reach ultimate findings of 

fact based on competent substantial evidence.” Heifetz v. DBR, 475 So. 2d 1277, 1281 (Fla. 

1st DCA 1985)(citing State Beverage Dep’t v. Ernal, Inc., 115 So.2d 566, (Fla. 3d DCA 

1959);  See also, Amador v. Sch. Bd. of Monroe Cty., 225 So. 3d 853, 857 (Fla. 3d DCA 

2017). 

 The term "competent substantial evidence" means "such evidence as will establish 

a  substantial basis of fact from which the fact at issue can be reasonably inferred," and 

evidence that "should be sufficiently relevant and material that a reasonable mind would 

accept it as adequate to support the conclusion reached." De Groot v. Sheffield, 95 So.2d 

912, 916 (Fla. 1957). 

 If there is competent substantial evidence in the record to support the ALJ's findings 

of fact, the reviewing agency may not reject them, modify them, substitute its findings, or 

make new findings. Rogers v. Dep't of Health, 920 So. 2d 27, 30 (Fla. 1st DCA 2005). 

 Where there is competent substantial evidence to support an ALJ's findings of fact, 

it is irrelevant that there may also be competent substantial evidence supporting a contrary 

finding. See, e.g., Arand Constr. Co. v. Dyer, 592 So. 2d 276, 280 (Fla. 1st DCA 1991). 

And, if the evidence presented supports two inconsistent findings, it is the ALJ's role to 

decide the issue one way or the other, and the agency may not reject the ALJ's finding or 

otherwise interpret the evidence to fit its desired ultimate conclusion unless there is no 

competent, substantial evidence from which the finding could reasonably be inferred. 

Tedder v. Fla. Parole Comm'n, 842 So. 2d 1022, 1025 (Fla. 1st DCA 2003); Bridlewood 

Grp. Home v. Agency for Persons with Disabilities, 136 So. 3d 652, 657 (Fla. 2d DCA 
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2013). 

 In an effort to overcome the ALJ’s findings of fact, the County urges that certain 

factual issues presented in these proceedings are “highly infused with policy 

considerations” and should be rejected if not well supported by the evidence or are ill-

advised as a matter of policy.  Despite the County’s conclusory arguments to the contrary, 

the record is clear that the issues here are not policy-infused but rather clearly factual and 

susceptible of ordinary methods of proof and within “the prerogative of the [ALJ] as the 

finder of fact.” Martuccio v. Dep't of Prof'l Reg., Bd. of Optometry, 622 So. 2d 607, 609 

(Fla. 1st DCA 1993); See also, Cenac v. Fla. State Bd. of Accountancy, 399 So.2d 1013, 

1016 (Fla.  1st DCA 1981)("The hearing officer  in  an  administrative  proceeding  is  the  

trier  of  fact, and he or she is privileged to weigh and reject conflicting evidence."). 

RESPONSE TO EXCEPTIONS 

Exceptions 3, 7 and 40: Recommended Order Nos. Paragraphs 46, 51 and 2072 

The County takes exception to Paragraphs 46, 51 and 207.  The County first 

contends that Paragraph 46 while contained within the section labeled “Finding of Fact” is 

actually a conclusion of law for the reason that it largely interprets existing CDMP 

provisions which make it a conclusion of law. The Commission should reject this 

Exception as the findings of fact in Paragraph 46 are supported by competent substantial 

evidence in the record. As such, the Commission may not modify any findings of fact in 

Paragraph 46 or reclassify them as conclusions of law. 

In conclusory fashion only, the County contends that the ALJ failed to apply the 

 
2 For ease of reference, the Limonar Petitioners have responded to the enumerated County 

Exceptions in the order in which they were addressed by Co-Petitioners Garcia and 

Tropical Audubon Society.   
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CDMP’s distinctions between “uses,” “development,” “infrastructure,” and “facilities and 

services,” by reading select CDMP provisions in isolation as opposed to considering the 

comprehensive plan as a whole. This statement is merely a contention of counsel.  Nowhere 

in the record is there evidence of such narrow consideration.   

The County’s claim that its comprehensive plan “does not prohibit infrastructure, 

facilities, and services outside the UDB to serve the urbanized area, as long as that 

infrastructure does not itself generate urban development outside the UDB”  is disproved 

by the Future Land Use Element which clearly provides otherwise, that is, that “public 

expenditures for urban service and infrastructure improvements shall be focused on the 

area within the UDB.” (Id. at I-61) (emphasis added).  There can be no confusion in terms 

of what the term “shall” means.  “[A]lthough there is no fixed construction of the word 

'shall,' it is normally meant to be mandatory in nature" and "[i]ts interpretation depends 

upon the context in which it is found."” S. R. v. State, 346 So. 2d 1018, 1019 (Fla. 1977) 

(citation omitted). Stated differently, the County mandatorily requires that infrastructure 

improvements be focused on the area within the UDB and not outside the UDB. 

In an effort to deflect the plain and ordinary meaning of “shall” the County points 

to another policy that “discourage[es]” infrastructure outside of the UDB, and argues that 

the ALJ’s Findings of Fact ¶¶ 46, and 48–51, misread it to mean “prohibited.”  The ALJ 

made no such finding in those paragraphs and was evidently referring to the plan’s adopted 

language at Future Land Use Element page I-61. 

Factually speaking, prior to the adoption of the challenged plan amendments, there 

has never been a limited access expressway facility outside of the urban development 

boundary reflected on the County’s Comprehensive Development Master Plan land use 
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map. [Tr. V. 12, P. 30, L 24-25; P. 31, L 1-8].  In fact, County witness Woerner, testified 

that in his thirty (30) years of experience working for the County, he had never been 

involved with a limited access expressway facility contemplated to be constructed outside 

the urban development boundary. [Tr. V. 12, P. 10, L 14-16; P. 31, L 23-25, P. 31, L1-8].     

County Exception 40 relies upon the correctness of the County’s exceptions to 

Findings of Fact ¶¶ 46 and 48–51, all of which lack merit.  Here, the County asks the 

Commission to rule that Petitioners did not prove that the Plan Amendment is inconsistent 

with the unnumbered policy statements in paragraph 46 appearing on pages I-60,3 I-61, and 

I-74 of the Plan.  The ALJ’s Finding of Fact ¶ 46 is that: 

The Plan provides that the UDB distinguishes “the area where urban 

development may occur through the year 2020 from areas where it should 

not occur.” Translating this concept to infrastructure investment, the Plan 

provides that “public expenditures for urban service and infrastructure 

improvements shall be focused on the area within the UDB, and urban 

infrastructure is discouraged outside the UDB.” (emphasis added). The 

Plan further provides, “Critical in achieving the desired pattern of 

development is adherence to the 2020 UDB and 2030 UEA boundary,” and 

that “since its inception [the Plan] has provided that the UDB serve as an 

envelope within which public expenditures for urban infrastructure will 

be confined.”  

 

(emphasis added) 

 

This finding is composed of direct quotes of the very interpretive text of the 

County’s own Comprehensive Plan, which describes the Plan’s intent as a whole.4  As 

shown above, the plan amendment is inconsistent with the identified CDMP provisions 

 
3  The County’s Exceptions are actually correct in one respect.  The comprehensive plan 

provisions the ALJ’s correctly found are violated by the Expressway begin on page I-61, 

not page I-60.  It would be appropriate for the Commission to correct this typographical 

error and delete the reference to page I-60. 
4 The County agrees that the interpretive text in the CDMP is just as much a policy as the 

goals, objectives and policies and, that the County treats it that way. [Tr. V 5, P. 161, L 6-

9].   
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because it would authorize a major expressway outside of “the area where urban 

development … should not occur,” constituting a “public expenditures for urban service 

and infrastructure improvements” and “urban infrastructure” outside the UDB, where it “is 

discouraged.”  The UDB serves “as an envelope within which public expenditures for 

urban infrastructure will be confined.” The expressway as planned would be outside of the 

UDB envelope.  

Ultimately, the question of internal consistency is one that asks, as applied to this 

case, “does the comprehensive plan intend for this expressway to be placed in this 

location.”  Unmistakably, it does not.  The plan itself, in its interpretive text that explains 

what its various provisions mean as a whole, explains: 

Given the fundamental influences of infrastructure and service availability 

on land markets and development activities, the CDMP has since its 

inception provided that the UDB serve as an envelope within which public 

expenditures for urban infrastructure5 will be confined. In this regard, the 

UDB serves as an urban services boundary in addition to a land use 

boundary.  

 

(Id. at I-74). 

 

These are the essential facts of this case, and the County’s semantic efforts to avoid 

the facts and the unambiguous intent of its own comprehensive plan must be rejected.  The 

County’s suggestion that constructing an approximately 13-mile limited access expressway 

corridor encompassing 824 acres located entirely outside of the urban development 

boundary with six (6) interchanges and eight arterial road expansions outside of the Urban 

Development Boundary (“UDB”) [Tr. V. 5, P 19, L 11-25, P. 20, P 1-16] is completely 

contrary to the specific objectives and policies identified by the ALJ, and to the CDMP as 

 
5  The highway is urban infrastructure, as the County admits and witnesses testified. (See 

Exceptions at 39 & Mullerat, Vol. 2 at 319; Iler, Vol. 5 at 724, 725, 739, 751-752, 755, 

763; Hawkins, Vol. 1 at 111-114, 168-169.) 
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a whole, and clearly refuted by the CDMP’s terms and intent. The ALJ is eminently correct.  

For the reasons stated, the Commission should reject Exceptions 3, 7 and 40. 

Response to Exception No. 4: Recommended Order ¶48 

 The County takes exception to Paragraph 48. The County  argues that ALJ Finding 

of Fact ¶ 486 is not supported by substantial competent evidence because it “ignores 

material, on-point testimony from the County’s expert, Mark Woerner, on this very 

subject.”  The County then includes several pages of recitation of its expert’s hearing 

testimony.  The Commission should reject this exception, which ignores clearly established 

law, that an ALJ may reject the testimony of any witness, even if it were unrebutted, based 

on the weight and credibility factors to be attributed to the experts. Boca Raton v. Boca 

Villas Corp., 371 So. 2d 154, 159 (Fla. 4th DCA 1979)(“The trial judge still must determine 

the weight and credibility factors to be attributed to the experts.”). 

 Where there is competent substantial evidence to support an ALJ’s findings of fact, 

it is irrelevant that there may also be evidence supporting a contrary finding. See, e.g., 

Arand Constr. Co. v. Dyer, 592 So. 2d 276, 280 (Fla. 1st DCA 1991).  The trier of fact has 

the prerogative to accept or reject all or any part of an expert’s testimony in favor of 

contrary evidence. Cole v. Heritage Communities, Inc., 838 So.2d 1237, 1239 (Fla. 5th 

DCA 2003).  That is exactly what happened here, as is evident from the remainder of 

Finding of Fact 48, which the County omitted from its exceptions: 

In a series of leading questions on direct examination, Mr. Woerner was 

asked whether the Plan Amendment is inconsistent with policy language 

that begins, “Given the fundamental influences of infrastructure and service 

 
6  That finding of fact, as described by the County is that “[t]he County offered little 

response” to the question of where infrastructure may be located and that the County failed 

to address “anything regarding public expenditures for urban infrastructure” (See 

Exceptions at 20-21.) 
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availability on land markets and development activities …” Mr. Woerner 

gave a conclusory “no” answer, to which Mr. Kerbel asked, “And is that for 

the reasons you’ve already addressed?” Mr. Woerner agreed. However, 

none of the prior questions addressed anything regarding public 

expenditures for urban infrastructure. (Rec. Order at p. 16) 

 

 Beyond that, the County also points to an opinion expressed by its witness, Mr. 

Woerner, that the new corridor is not a land use; rather, it is a facility and it is infrastructure. 

(County Exceptions, p. 21).  However, the ALJ specifically rejected that testimony in 

Finding of Fact 201, footnote 17 (Rec. Order, at p. 54), ruling that Mr. Woerner’s 

“conclusory opinion testimony” that “the new corridor was neither a development nor a 

land use … is irrelevant as it goes to a legal issue.” 

The Commission should reject this Exception as the findings of fact in Paragraph 

48 are supported by competent substantial evidence in the record.  

 

Response to Exception No. 5: Recommended Order No. Paragraph 49 

The County takes exception to Paragraph 49. The County is incorrect in claiming that 

Finding of Fact ¶ 49 “refers to the new corridor as ‘development.’” That finding was that: 

The Plan Amendment proposes development of urban infrastructure outside 

the UDB, and thus, outside of the envelope within which the Plan dictates 

public expenditures for urban infrastructure “will be confined,” in 

contravention of the Plan’s direction that adherence with the UDB/UEA 

construct is “critical” to achieve the desired pattern of development for the 

County. (Rec. Order at p. 16) 

 

 By referencing the word “development” out of context, the County is seeking to  

create error where none exists.  This finding correctly characterizes the highway “urban 

infrastructure,” as the County concedes it is. (See Exceptions at 39.) 

 The findings of fact in Paragraph 49 are supported by competent substantial 

evidence in the record. Accordingly, the County’s exception should be denied. 
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Response to Exception No. 15: Recommended Order ¶ 85 

The County’s Exception 15 requests as an alternative, that the Administration 

Commission give it “an opportunity to adopt a remedial plan amendment that realigns the 

corridor so that it does not pass through the Pennsuco Wetlands,” based on a narrative 

description of a proposed realigned corridor and rendering of this conceptual alignment.   

There is no factual basis for this remedial action nor any data and analysis 

whatsoever from which it can be determined whether, and to what extent, the proposed re-

alignment would resolve any of the deficiencies in the Plan Amendment.  

The County’s Exception 15 alternative should, accordingly, be denied. 

 

Response to Exception No. 28: Recommended Order ¶¶ 153-155 

 The County takes exception to Paragraphs 153, 154 and 155.  These Exceptions 

should be rejected because, again, the County is incorrectly claiming that findings of fact 

(which are supported by competent substantial evidence) are instead legal conclusions. An 

agency may not label what is essentially an ultimate factual determination as a “conclusion 

of law” in order to modify or overturn what it may view as an unfavorable finding of fact. 

Stokes v. Bd. of Prof'l Eng'rs, 952 So. 2d 1224, 1225 (Fla. 1st DCA 2007)(Erroneously 

labeling what is essentially a factual determination a "conclusion of law" whether by the 

hearing officer or the agency does not make it so, and the obligation of the agency to honor 

the hearing officer's findings of fact may not be avoided by categorizing a contrary finding 

as a "conclusion of law."). 

The County claims that the ALJ’s finding in Paragraph 153 that the data show 

“minimally increased mobility in the study area” is legally erroneous, and it is further 
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infused with policy considerations.”  It claims that the correct legal standard on this issue, 

which is clearly an issue of fact, which in turn determines consistency with legal standards, 

is the “fairly debatable” test.  (Exceptions at 62-63.) The County’s position is contrary to 

the very fundamentals of administrative and trial law. Paragraph 153 is a finding of fact. 

The Plan Amendment stated that the County’s approval of the Expressway was 

“only to the extent necessary” to relieve congestion in West Kendall and provide “faster” 

commute times to Downtown Miami and “major trip attractors” in the County. (TC-1M.)  

To determine required internal consistency of the Plan Amendment, the trial focused, in 

part, on whether the Expressway would, in fact, provide the congestion relief in West 

Kendall and faster commutes on which it was expressly conditioned.  What the County 

tries to characterize as the ALJ’s inappropriately deciding whether the amendment “is the 

best approach available to a local government for achieving its purposes”7 was instead fact 

finding showing that the data and analysis did not support the County’s claims that the 

transportation benefits of the Expressway. 

As to Finding of Fact ¶ 154, the County introduced into evidence MDX’s 

“Alternative Corridor Evaluation Report” (or “ACER”) which studied various corridor 

alignments and concluded that the reduction in total vehicle hours travelled (“VHT”) 

should the Expressway be built would be a grand total of 3% - from 323,600 to 314,900.8  

The daily improvement in VHT compared to the no build scenario was projected at 2.69%.9  

The average travel speeds over a 24-hour period increased from 2% to 4% depending on 

 
7 Citing Pacetta, LLC v. Town of Ponce Inlet, No. 09-1231GM, 2012 WL 993258, at *8 

(Fla. Div. Admin. Hrgs. Mar. 20, 2012) which, correctly rules that is outside of an ALJ’s 

purview. 
8  County Ex. 15 at 33 Table 9.  
9  County Ex. 15 at 33 Table 10. 



 
 

Page 13 of 18  

whether roads were congested or flowing freely.10  MDX’s Corridor Evaluation Traffic 

Technical Memorandum found that over a 24-hour period, total vehicle miles travelled if 

the Expressway were built as aligned would actually increase by 1%11,  or six (6) minutes 

per daily two-hour round-trip commute.12    The ALJ’s findings are supported by competent 

substantial evidence. 

As to Finding of Fact ¶ 155, the County hardly quibbles with the ALJ’s finding that 

“less than half” of the roadways in the Traffic Study Area would see any improvement 

whatsoever in their level of service should the Expressway be built. Instead, the County 

says the Finding should be changed to “almost half” would see no improvement. 

(Exceptions at 71.)  The proposed Exception thus requests a mere cosmetic revision that 

misses the point – the Expressway fails of its essential purpose. 

In sum, that the County would then submit to the Commission five pages of a 

recitation of the testimony it presented, which, as it notes several times, the ALJ did not 

credit, is remarkable for its audacity.  Its  complaints that “[s]trangely, the ALJ not once 

acknowledged Mr. Sandanasamy’s expert opinions that the corridor would relieve 

congestion,”13  “the ALJ ignored Mr. Woerner’s testimony on the issue of traffic relief,”14 

“the ALJ completely ignored the opinions of two of the County’s expert witnesses”15 fall 

squarely in the category of asking the Commission to retry the case and reweigh the 

credibility of testifying witnesses. It is the exclusive function of an administrative law 

judge in a formal administrative hearing to consider all evidence presented, resolve 

 
10  County Ex. 15 at 33 Table 8. 
11  County Ex. 14 at 45 Table 11. 
12 Woerner, Vol. 12 at 1881-1882; Mullerat, Vol. 2 at 278. 
13 Id. at 66. 
14 Id. at 66. 
15 Id. at 70. 
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conflicts, judge credibility of witnesses, draw permissible inferences from the evidence, 

and reach ultimate findings of fact based on competent, substantial evidence.  Padron v. 

Dep’t of Envtl. Prot., 143 So. 3d 1037, 1041 (Fla. 3d DCA 2014); Stokes v. Bd. of Prof'l 

Eng'rs, 952 So. 2d 1224, 1225 (Fla. 1st DCA 2007); Rogers v. DOH, 920 So. 2d 27, 30 

(Fla. 1st DCA 2005); Aldrete v. DOH, Bd. of Medicine, 879 So. 2d 1244, 1246 (Fla. 1st 

DCA 2004); Heifetz v. DBR, 475 So. 2d 1277, 1281 (Fla. 1st DCA 1985). Where there is 

competent substantial evidence to support an ALJ’s findings of fact, it is irrelevant that 

there may also be evidence supporting a contrary finding. See, e.g., Arand Constr. Co. v. 

Dyer, 592 So. 2d 276, 280 (Fla. 1st DCA 1991). The existence of any competent, 

admissible evidence that could reasonably support a factual finding is “competent 

substantial evidence.” See Scholastic Book Fairs, Inc. v. Unemployment Appeals Comm'n, 

671 So. 2d 287, 289 n.3 (Fla. 5th DCA 1996). 

The County’s efforts to argue that the Commission can reject the ALJ’s rulings 

because they are all conclusions of law, fails.  They are not. 

This strict standard for striking findings of fact is a strategy the Administrative 

Procedure Act uses to ensure a neutral factfinder. The legislature has determined that the 

Administration Commission should not be allowed to freely engage in its own fact-finding. 

This court has repeatedly recognized the requirement that agencies adhere to the findings 

of independent triers of fact in administrative hearings. See Gross v. Dep’t of Health, 819 

So. 2d 997 (Fla. 5th DCA 2002); Packer v. Orange Cty. Sch. Bd., 881 So. 2d 1204 (Fla. 

5th DCA 2004). 

The Administrative Procedure Act also limits the Administration Commission’s 

ability to reject an administrative law judge’s conclusion of law. A final order can only 
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adopt a substituted conclusion of law that is as or more reasonable that the conclusion of 

law the administrative law judge reached. 

The agency in its final order may reject or modify the conclusions of law over which 

it has substantive jurisdiction…. When rejecting or modifying such conclusion of law 

or interpretation of administrative rule, the agency must state with particularity its 

reasons for rejecting or modifying such conclusion of law or interpretation of 

administrative rule and must make a finding that its substituted conclusion of law or 

interpretation of administrative rule is as or more reasonable than that which was 

rejected or modified. 

§ 120.57(1) (l), Fla. Stat.  

 

There is no basis to overturn the ALJ’s correct legal interpretation. The County’s 

Exception should be denied. 

 

Response to Exception No. 33: Recommended Order ¶ 189 

 The County takes exception to Paragraph 189.  This exception, too, must be 

rejected, despite the County’s three-page recitation of its testimony and evidence16 that the 

ALJ rejected. A reviewing agency is prohibited from rejecting and changing, as the County 

asks, an ALJs factual finding17 that “Mr. Woerner’s testimony was not credible.”  County 

Exceptions at pgs. 79-81. (emphasis added). See, Boca Raton v. Boca Villas Corp., 371 So. 

2d 154, 159 (Fla. 4th DCA 1979)(“The trial judge still must determine the weight and 

credibility factors to be attributed to the experts.”). 

 The findings of fact in Paragraph 189 are supported by competent substantial 

evidence in the record. he County’s Exception should be denied.  

 
16 Where there is competent substantial evidence to support an ALJ’s findings of fact, it is 

irrelevant that there may also be evidence supporting a contrary finding. See, e.g., Arand 

Constr. Co. v. Dyer, 592 So. 2d 276, 280 (Fla. 1st DCA 1991) 
17 Section 120.57 (1) (l), Fla. Stat. 
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Response to Exception No. 35:  Recommended Order ¶ 199 

 The County takes exception to Paragraph 199 proclaiming that it was legal error 

for the ALJ to “attempt to turn this case into a credibility contest in which she can pick and 

choose which experts she agrees with….” County Exceptions at p. 84.  

 First and most obviously, it is an ALJ's role to weigh conflicting expert testimony 

when both sides present competent, substantial, but disputed testimony on an issue. That 

cannot be disputed.  The decision of an administrative law judge to accept one expert's 

testimony over that of another expert is an evidentiary ruling that cannot be altered by a 

reviewing agency, absent a complete lack of competent substantial evidence of record from 

which the finding could be reasonably inferred. Heifetz v. Dep't of Bus. Regulation, Div. of 

Alcoholic Beverages & Tobacco, 475 So. 2d 1277, 1281 (Fla. 1st DCA 1985)(“It is the 

hearing officer's function to consider all the evidence presented, resolve conflicts, judge 

credibility of witnesses, draw permissible inferences from the evidence, and reach ultimate 

findings of fact based on competent, substantial evidence”.)(emphasis supplied).  

The ALJ’s citation to Boca Raton v. Boca Villas Corp., 371 So. 2d 154, 159 (Fla. 

4th DCA 1979) is entirely correct, and the quoted passage from that case the County 

omitted to share with the Commission explains exactly why the entirety of the County’s 

exceptions in this case must be denied.  In the paragraph about which the County 

complains, ALJ Van Wyk correctly ruled: 

“the mere existence of contravening evidence is not sufficient to establish 

that a land planning decision is “fairly debatable.” It is firmly established 

that:  

 

[E]ven though there was expert testimony adduced in support of the City’s 

case, that in and of itself does not mean the issue is fairly debatable. If it 

did, every zoning case would be fairly debatable and the City would prevail 

simply by submitting an expert who testified favorably to the City’s 
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position. Of course that is not the case. The trial judge still must determine 

the weight and credibility factors to be attributed to the experts. Here the 

final judgment shows that the judge did not assign much weight or 

credibility to the City’s witnesses.  Boca Raton v. Boca Villas Corp., 371 

So. 2d 154, 159 (Fla. 4th DCA 1979). 

 

In the next paragraph (Paragraph 200), the ALJ also observed, correctly, that 

standard of proof to establish a finding of fact is preponderance of the evidence.18 See § 

120.57(1)(j), Fla. Stat.  

It is clear that the County, in these exceptions, has taken the same approach to 

defending a local government action that was rejected in Boca Raton v. Boca Villas Corp 

and precluded by Chapter 120.  Accordingly, this exception must be denied.  

CONCLUSION 

 

 For the reasons given, including those articulated by Co-Petitioners Garcia and 

Tropical Audubon which the Limonar Petitioners adopt and incorporate herein by 

reference, the Administration Commission should reject the County’s exceptions, adopt 

the ALJ’s findings of fact and conclusions of law in the Recommended Order and enter a 

Final Order ruling that the Miami-Dade County Comprehensive Plan Amendment adopted 

by Ordinance 2018-109 on September 27, 2018, is “not in compliance” as that term is 

defined in section 163.3184(1)(b), Florida Statutes.   

 Should the Administration Commission specify a remedial action to bring the Plan 

Amendment into compliance, the County should be directed to adopt Alternative Corridor 

No. 2 as depicted the MDX ACER Report (See County Ex. 15, at Figure 1) in furtherance 

of the Plan which provides that the UDB serve as an envelope within which public 

 
18 A “preponderance” of the evidence is the greater weight of the evidence, or evidence 

that, more likely than not, tends to prove a certain proposition. Gross v. Lyons, 763 So.2d 

276, 280 n.1 (Fla. 2000). 
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expenditures for urban infrastructure will be confined.  

CERTIFICATION 

ELECTRONIC SUBMISSION TO THE ADMINISTRATION COMMISSION 

 

 Pursuant to the Administration Commission Notice dated March 19, 2020, the 

undersigned represents that the original physically signed document filed by electronic 

transmission will be retained for the duration of the proceeding and of any subsequent 

appeal or subsequent proceeding in this cause and that the party shall produce it upon the 

request of other parties.  

CERTIFICATE OF SERVICE 

I hereby certify that on July 2, 2020, the foregoing was electronically filed with the 

Clerk of the Administration Commission at AC.Clerk@LASPBS.STATE.FL.US, and 

served on all counsel of record at their respective designated e-mail addresses.  

 

JOHN C. LUKACS, P.A. 
 

/s/John C. Lukacs, Sr. 

JOHN C. LUKACS, SR. 

Florida Bar No. 363727 

Primary:     jcl@jclpalaw.com 

Secondary: nb@jclpalaw.com 

Secondary: pleadings@jclpalaw.com 

75 Valencia Avenue, Suite 600 

Coral Gables, FL 33134 

Telephone: 786-360-4501 

Facsimile:  786-360-4506  

AND 

Francisco J. Pines, Esq. 

Francisco J. Pines, P.A. 

       Florida Bar No. 57141 

 3301 Ponce de Leon Blvd., Suite 220 

 Coral Gables, Florida 33134 

 Telephone: 305-529-0317 

 Facsimile: 305-444-1273 

Primary:fpines@pinespartners.com  

Secondary: thalia@pinespartners.com 





                                                                               
SERVICE LIST 

 
 

Dennis A. Kerbel 
Assistant County Attorney 
Dennis.Kerbel@miamidade.gov 
DKerbel@miamidade.gov 
Christopher Wahl 
Assistant County Attorney 
Wahl@miamidade.gov 
Miami-Dade County Attorney’s Office 
111 Northwest 1 Street, Suite 2810 
Miami, Florida  33128 
Telephone:   (305) 375-5229 
Secondary:      olga@miamidade.gov 
                        Lisandra.Diaz@miamidade.gov 
                        LisDiaz@miamidade.gov 
  
Counsel for Respondent Miami-Dade County, 
Florida 
  

John C. Lukacs, Esq. 
jcl@jclPAlaw.com 
JOHN C. LUKACS, P.A. 
75 Valencia Avenue, Suite 600 
Coral Gables, Florida  33134 
Telephone:      (786) 360-4501 
Facsimile:        (786) 360-4506 
Secondary:      nb@jclPAlaw.com 

            pleadings@jclPAlaw.com 
  
  
  
Counsel for Petitioners: 

• Limonar Development, LLC 

• Wonderly Holdings, LLC 

• Mills Family, LLC 
  

Francisco J. Pines, Esq. 
FPines@pinespartners.com 
FRANCISCO J. PINES, P.A. 
3301 Ponce de Leon Boulevard 
Suite 220 
Coral Gables, Florida  33134 
Telephone:   (305) 444-1215 
Facsimile:     (305) 444-1273 
Secondary:   sandy@pinespartners.com 
  
Counsel for Petitioners: 

• Limonar Development, LLC 

• Wonderly Holdings, LLC 

• Mills Family, LLC 
  

Honorable Ron DeSantis 
Governor 
The Capitol 
400 South Monroe Street 
Tallahassee, Florida  32399 
governorron.desantis@eog.myflorida.com 
  

Honorable Ashley Moody 
Attorney General 
Office of the Attorney General 
State of Florida 
PL-01, The Capitol 

James Uthmeier, Esquire 
Governor’s Legal Office 
Room 209, The Capitol 
400 South Monroe Street 
Tallahassee, Florida  32399 



Tallahassee, Florida  32399-1050 
citizenservices@myfloridalegal.com 

james.uthmeier@eog.myflorida.com 
  
  

Honorable Suzanne Van Wyk 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
suzanne.vanwyk@doah.state.fl.us 
  

Honorable Jimmy Patronis 
Chief Financial Officer 
Office of the Chief Financial Officer 
200 East Gaines Street 
Tallahassee, Florida  32399-0301 
CFO.Patronis@MyFloridaCFO.com 
  

Honorable Nikki Fried 
Commissioner of Agriculture 
Florida Department of Agriculture and 
Consumer Services 
PL-10, The Capitol 
400 South Monroe Street 
Tallahassee, Florida  32399-0800 
Nikki.Fried@FDACS.gov 
  

William Chorba, General Counsel 
Department of Economic Opportunity 
Caldwell Building, MSC 110 
107 East Madison Street 
Tallahassee, Florida  32399-4128 
William.Chorba@dms.myflorida.com 
  

Ken Lawson, Executive Director 
Department of Economic Opportunity 
Caldwell Building, MSC 110 
107 East Madison Street 
Tallahassee, Florida  32399-4128 
ken.lawson@deo.myflorida.com 
  

  

 



STATE OF FLORIDA  

ADMINISTRATION COMMISSION 

AC CASE NO. ACC-20-005 

DOAH CASE NOS. 2018-5695GM, 2018-5696GM 

 

TROPICAL AUDUBON SOCIETY, and    

MICHELLE GARCIA                             

Petitioners,      

v.        

MIAMI-DADE COUNTY, FLORIDA, 

 Respondent. 

______________________________________/ 

 

PETITIONERS’ NOTICE OF CLARIFICATION 

Petitioners’ Response to Miami-Dade County’s Exceptions to the Recommended Order 

argued that the case of The Sierra Club v. St. Johns County, No. 01-1852GM, 2002 WL 1592234, 

at *26–28 (Fla. Div. Admin. Hrgs. May 20, 2002), cited by the County, did not address the issue 

of comprehensive plans and data and analysis. In fact, the Sierra Club v. St. Johns County case is 

a comprehensive plan amendment case, and concludes, based on the record in that case, that the 

petitioners failed to prove that it was not fairly debatable that the amendments were based upon 

data and analysis. Petitioners’ counsel inadvertently reviewed another Sierra Club decision. 

Importantly, the law as otherwise explained in Petitioners’ Response is correct. The Sierra 

Club decision confirms that the ultimate legal conclusion of whether plan amendments are based 

upon data and analysis turns on relevant findings of fact to be determined based upon the 

preponderance of evidence standard. § 120.57(1) (j), Fla. Stat.   

            While Sierra Club found that it was at least fairly debatable that the County’s development 

allocation ratios were supported by appropriate data and analyzed in a professionally acceptable 

manner (¶ 82), that ultimate legal conclusion was based on the ALJ’s findings of fact crediting the 



County’s evidence and rejecting the petitioner’s contrary evidence.1 The ALJ found “[n]either 

Petitioner offered persuasive evidence to rebut the finding that the Map and Text Amendments 

improve the existing development pattern in northeast St. Johns County….”  (Id. at ¶ 92.)  

Similarly, the ALJ in Sierra Club rejected the Petitioner’s evidence on the transportation data and 

analysis resulting in a legal conclusion that it was at least fairly debatable that the transportation 

component of the Plan Amendments was supported by data and analysis.  (Id. Finding No. 141.)  

That legal conclusion, however, sprang from the immediately preceding factual findings.  They 

included Finding No. 140, that Petitioner’s witnesses’ “concerns regarding the transportation 

component of the Nocatee DRI had been satisfied during the DRI review process”, Finding No. 

139, that “[o]verall, there is persuasive evidence, presented in the form of data and analysis, that 

with the … Plan Amendments, the County's transportation capital funds are likely to be improved 

...” and “[t]he persuasive evidence indicates that the …development will not cause any roadway 

segment to fall below its adopted level of service (LOS) standard ”, and Finding No. 138, that the 

$ 99.7 million transportation "proportionate fair share" calculation is supported by appropriate data 

and analysis based upon the application of professionally accepted methods.  

            Ultimately, the ALJ in Sierra Club found “the County offered reasonable explanations 

for the data used and analyzed” and that “[b]ased upon the evidence presented, it is at least 

fairly debatable that the Plan Amendments are based upon relevant and appropriate population 

projections.” ¶159 (emphasis added).  The ALJ found that the “record contains extensive data 

                                                           
1 Those findings of fact were numbers 80, 83 through 87, and 90. Finding No. 86 was that “there 

is no persuasive evidence that the strict maximum theoretical density methodology offered by 

Sierra was professionally acceptable….”  Finding No. 87 was “…the weight of the evidence 

indicates that the use of maximum theoretical densities, as calculated according to Sierra, is more 

likely than not to overstate the realistic densities….”). Finding No. 90 was that “[t]here is 

persuasive evidence that the … Amendments meet this heightened level of sprawl analysis”).  



and analysis to support the Plan Amendments… include[ing], but … not limited to, the data 

and analysis provided in the Nocatee DRI ADA and supporting documentation, and the County 

EARs, which are quite voluminous. Petitioners, while raising several areas of concern, have not 

demonstrated beyond fair debate that the Plan Amendments are not based upon appropriate data 

and analysis.” ¶160 (emphasis added). 

 In sum, the petitioners in Sierra Club failed to marshal evidence to prove their contention 

that it was beyond fair debate that the county’s plan amendments were not grounded in data and 

analysis.  In this case, the evidence, as found by the ALJ, overwhelmingly demonstrated, beyond 

any fair debate, that the County failed to consider data and analysis pertinent to the challenged 

amendment.    Petitioners ask the Commission to accept this correction and clarification.  
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INTRODUCTION 

 This case presents three fundamental questions about comprehensive planning: (i) how 

much data and analysis does a local government need to support a plan amendment; (ii) who gets 

to decide whether the policy is worth pursuing based on the data and analysis; and (iii) who gets 

to decide how to interpret a comprehensive plan? The Community Planning Act answers the first 

question by requiring only such data and analysis as is appropriate to establish broad parameters 

for subsequent regulatory processes without predetermining their outcomes, see § 163.3177(1), 

Fla. Stat., and it answers the second and third questions by requiring deference to the local 

government’s policy choices under the “fairly debatable” standard, id. § 163.3184(5)(c)1. But the 

Recommended Order would defeat those statutory directives by allowing the ALJ to not simply 

determine whether data and analysis exists, as the fairly debatable standard requires, but also to 

reweigh and even disregard data and analysis, pick and choose among expert opinions, and 

thereby reevaluate and second-guess a local government’s policy choice, which the fairly 

debatable standard forbids. In particular, the ALJ wrongly disregarded data and analysis, which 

she did not determine to be inadmissible or to lack credibility, showing: that the expressway 

would provide what County professional staff considered to be significant time savings to drivers 

within the study area each day; that the Plan Amendment would expand, enhance, and promote 

the County’s mass transit system; that the Plan Amendment would provide significant 

environmental benefits because it required wetlands mitigation to be accomplished by 

purchasing hundreds of wetland acres in the area immediately around the expressway; and that 

the expressway would not impact critical habitat, would not pose any significant risk to County 

wellfields, and could be designed to protect Everglades restoration efforts. The Recommended 

Order would also defy the statutorily mandated fairly debatable standard by refusing to defer to 

the County’s interpretations of and findings of consistency with its own plan, even though the 

record established that those legal questions were, at a minimum, subject to fair debate. 

For the reasons explained below, this Commission finds that the Plan Amendment is 

adequately supported by data and analysis, retains the comprehensive plan’s internal consistency, 

and is consistent with other statutory requirements, and Florida law therefore requires the 

Commission to defer to the policy choice made by Miami-Dade County and find the Plan 

Amendment “in compliance.” 
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STANDARD OF REVIEW 

 Under § 120.57(1)(l), Fla. Stat., “[t]he agency in its final order may reject or modify the 

conclusions of law over which it has substantive jurisdiction,” provided that the agency’s reasons 

are stated “with particularity” and the agency “make[s] a finding that its substituted conclusion 

of law . . . is as or more reasonable than that which was rejected or modified.”  

The agency may reject or modify findings of fact if “the agency first determines from a 

review of the entire record, and states with particularity in the order, that the findings of fact 

were not based upon competent substantial evidence or that the proceedings on which the 

findings were based did not comply with essential requirements of law.” Id. A violation of the 

essential requirements of the law can include “a procedural irregularity,” Beckett v. Dep’t of Fin. 

Servs., 982 So. 2d 94, 102 (Fla. 1st DCA 2008), a violation of due process, or a failure to apply 

the correct law, Haines City Cmty. Dev. v. Heggs, 658 So. 2d 523, 530 (Fla. 1995).   

The agency may also reject or modify findings of fact when they are highly infused with 

policy considerations, because findings that are essentially opinions infused with policy 

considerations are not afforded the weight given to findings that resolve factual or testimonial 

conflicts. See Hammond v. Dep’t of Transp., 493 So. 2d 33, 35 (Fla. 1st DCA 1986); Fraser v. 

Lewis, 360 So. 2d 1116, 1118 (Fla. 1st DCA 1978); McDonald v. Dep’t of Banking & Fin., 346 

So. 2d 569, 579, 584 (Fla. 1st DCA 1977). As the agency with substantive jurisdiction over 

comprehensive planning, the Administration Commission may reject policy-infused findings 

that, in its expert judgment, are not well supported by the evidence or are ill-advised as a matter 

of policy. See Hammond, 493 So. 2d at 35. 

Findings interpreting the Comprehensive Development Master Plan (“CDMP”) are 

conclusions of law, because the CDMP is a body of law. See Nassau County v. Willis, 41 So. 3d 

270, 278–79 (Fla. 1st DCA 2010). Furthermore, in considering the reasonableness of the local 

government’s interpretations of its comprehensive plan, all pertinent provisions of a 

comprehensive plan must be considered in pari materia, which means that they must be read as a 

whole and in harmony with one another, rather than being read in isolation. See, e.g., Katherine’s 

Bay, LLC v. Fagan, 52 So. 3d 19, 28–30 (Fla. 1st DCA 2010). Because the Administration 

Commission has substantive jurisdiction over comprehensive planning, and CDMP 

interpretations are conclusions of law, the Commission can reject the ALJ’s interpretations of 

CDMP provisions and instead provide substitute interpretations that, in the Commission’s expert 
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judgment, are as or more reasonable. See § 120.57(1)(l), Fla. Stat.  

The agency is not bound by the ALJ’s labels as to what is a finding of fact and what is a 

conclusion of law. See Battaglia Props., Ltd. v. Fla. Land & Water Adjudicatory Comm’n, 629 

So. 2d 161, 168 (Fla. 5th DCA 1993). The agency may determine for itself whether any given 

determination is a finding of fact, a policy-infused finding, or a conclusion of law. 

The ultimate legal question here is whether the Plan Amendment is “in compliance.” To 

be in compliance, the Plan Amendment must be internally consistent with the CDMP, supported 

by data and analysis, and in compliance with the other statutory provisions identified in 

§ 163.3184(1)(b), Fla. Stat. Alleged inconsistencies for review are limited to those raised in 

Petitioners’ Petitions or as otherwise stipulated by the parties. §§ 120.569, 120.57(1), Fla. Stat.  

As the parties initiating the challenge, Petitioners bore the burden of proof and the burden 

of persuasion.  See Young v. Dep’t of Cmty. Affairs, 625 So. 2d 831, 835 (Fla. 1993). 

The Community Planning Act mandates that the “plan amendment shall be determined to 

be in compliance if the local government’s determination of compliance is fairly debatable.” 

§ 163.3184(5)(c)1, Fla. Stat. The “fairly debatable” standard applies to all aspects of the 

compliance analysis, including, for example, determinations of internal consistency and 

determinations as to whether the Plan Amendment is supported by data and analysis. See, e.g., 

The Sierra Club v. St. Johns County, No. 01-1852GM, 2002 WL 1592234, at *26–28 (Fla. Div. 

Admin. Hrgs. May 20, 2002) (“Petitioners . . . have not demonstrated beyond fair debate that the 

Plan Amendments are not based upon appropriate data and analysis.”).  

Derived from the separation of powers doctrine of judicial deference to the legislature, 

Kuvin v. Coral Gables, 62 So. 3d 625, 632–33 (Fla. 3d DCA 2010) (citation omitted), the “fairly 

debatable” standard is “highly deferential” and “requir[es] approval of a planning action if 

reasonable persons could differ as to its propriety.” Martin County v. Yusem, 690 So. 2d 1288, 

1295 (Fla. 1997); see also Coastal Dev. of N. Fla. v. Jacksonville Beach, 788 So. 2d 204, 205 n.1 

(Fla. 2001); Payne v. Miami, 52 So. 3d 707, 743 n.8 (Fla. 3d DCA 2010).  

If a legislative decision, such as the adoption of a plan amendment, is open to fair debate, 

then agencies and courts “should not ordinarily substitute their judgment for that of 

the legislative body.” Dade County v. United Res., Inc., 374 So. 2d 1046, 1049–50 (Fla. 3d DCA 

1979). Moreover, “[e]ven though there may be competent evidence and argument against the 

[local government’s legislative decision], the [decision] need only be supported by competent 
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substantial evidence to show that the matter was fairly debatable.” Marell v. Hardy, 450 So. 2d 

1207, 1211 (Fla. 4th DCA 1984). Thus, the fairly debatable standard directs that a law be upheld 

if “it is fairly debatable whether the purpose of the law is legitimate and it is fairly debatable 

whether the methods adopted in the law serve that legitimate purpose” – in other words, “if 

reasonable people might disagree.” Membreno v. City of Hialeah, 188 So. 3d 13, 25–26 (Fla. 3d 

DCA 2016).  

The Commission has previously modified recommended orders to find plan amendments 

in compliance when recommended orders failed to abide by the fairly debatable standard and 

defer to local government policy decisions that are subject to fair debate. See WHS Visions of 

Lakeland, LLC v. Polk County, Final Order, AC Case No. ACC-18-001 (Jan. 23, 2019); Farrell 

v. Orange County, Final Order, AC Case No. ACC-17-002 (Mar. 30, 2018); Thornberry v. Lee 

County, Final Order, AC Case No. ACC-15-006 (Dec. 7, 2016); Pierola v. Manatee County, 

Final Order, AC Case No. ACC-14-001 (May 5, 2015).  

EXCEPTIONS 

County Exceptions 1, 13: Paragraphs 26, 83 – GRANTED 

The County takes exception to the finding in Paragraph 26 that the “Pennsuco wetlands 

are also designated as critical habitat for endangered species,” and to the nearly identical finding 

in Paragraph 83 that “[t]he Pennsuco wetlands are designated critical habitat to several 

endangered species.” The County argues that, as findings of fact, they are not supported by 

competent substantial evidence, and as conclusions of law, they fail to apply the correct law.  

A “critical habitat” designation is a formal determination by the federal government. See 

16 U.S.C. §§ 1532, 1533. Although the evidence shows that certain endangered species use the 

Pennsuco wetlands, no evidence or authority shows that the Pennsuco wetlands are in fact 

designated as critical habitat. (Tr. vol. 9 at 1360; MDC Ex. 44 at 87). The only statements in the 

record to the contrary were made by Tropical Audubon’s counsel and by Dr. Francisco Barros, a 

fact witness whom the ALJ did not accept as an expert (Tr. vol. 1 at 222-223). Neither statement 

is competent evidence. As such, the findings are unsupported by competent substantial evidence.   

Because the designation of critical habitat is a legal determination, these findings are also 

conclusions of law. No authority demonstrates that the area has been so designated, and the ALJ 

did not have the authority to make the designation. Accordingly, the Commission finds that the 

substituted conclusions of law below are as or more reasonable than the ALJ’s conclusions.  
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Petitioners’ response that Policy CON-7A applies to habitat other than designated critical 

habitat is misplaced. Paragraphs 26 and 83 address only whether the Pennsuco wetlands are 

“designated as critical habitat” or “designated critical habitat.” The evidence Petitioners cite does 

not establish that any habitats are “critical” to listed species, as only an expert could render such 

an opinion, and none did. And as to Petitioners’ argument that these findings should be “revised 

by the Commission to conform to the record evidence,” they procedurally defaulted on this 

request by failing to raise it in their own exceptions.   

The Commission therefore modifies Paragraphs 26 and 83 as follows:1 

26. The Pennsuco wetlands are also designated as critical habitat for 

endangered species, including the wood stork, the Florida bonneted bat, the 

Everglades snail kite, and the Florida Panther. The new corridor does not 

pass through designated critical habitat.  

 

83. The final sentence of Policy CON-7A prohibits destruction of wetlands in 

habitats critical to threatened or endangered species. The Pennsuco wetlands are 

designated critical habitat to several endangered species, but the Plan 

Amendment implicates wetland impacts in that area. Petitioners did not 

prove that any affected wetlands are such habitats. 

 

County Exceptions 2, 17, 19: Paragraphs 37–40; Paragraph 102, Footnote 9; Paragraph 

104, Footnote 10 – GRANTED 

The County takes exception to Paragraphs 37–40 as not supported by competent 

substantial evidence and to Paragraphs 102, Footnote 9, and Paragraph 104, Footnote 10, on the 

ground that the ALJ’s evidentiary ruling was a procedural irregularity and a due process 

violation.  

In Footnote 9, the ALJ rejected as hearsay all evidence the County introduced regarding 

Comprehensive Everglades Restoration Plan (“CERP”) Component U that was derived from the 

comment letter that the South Florida Water Management District (the “District”) submitted to 

the County on August 10, 2018 (the “District Letter”). But in Footnote 10, after reiterating that 

the District Letter is hearsay, the ALJ ruled that some statements in the District Letter are not 

hearsay. But the record demonstrates that all parties had stipulated to the admissibility of the 

 

1 Deletions from the Recommended Order are denoted in Bold, Strikethrough font. 

Insertions are denoted in Bold, Underline font. 
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letter, without any objections, reservations, or qualifications, and that the ALJ admitted the letter 

into evidence without further comment or reservation. (Tr. vol. 1 at 26-27; Tr. vol. 4 at 555-557). 

Indeed, Tropical used it to elicit testimony on direct examination. (Tr. vol. 1 at 124-129). The 

District Letter therefore was not hearsay and could be relied upon for the truth of the matter 

asserted. Moreover, to accept the letter into evidence at the hearing, but then to rule the letter 

inadmissible after the hearing, is a violation of due process because the County never received 

notice or an opportunity to be heard before the ALJ sua sponte reversed her evidentiary ruling. 

See Dep’t of Fin. Servs. v. Mistretta, 946 So. 2d 79, 80 (Fla. 1st DCA 2006) (“We find that the 

ALJ, who sua sponte raised and decided the issue of default after the final hearing without giving 

the parties an opportunity to present evidence and/or argument, departed from the essential 

requirements of law by denying DFS due process.”). Accordingly, the Commission finds that the 

ALJ committed a procedural irregularity and violated due process by treating the District Letter 

as hearsay. 

Petitioners respond that the ALJ’s evidentiary rulings are beyond the Commission’s 

substantive jurisdiction. But the Commission can reject or modify a finding of fact where, as 

here, the findings included procedural irregularities or due process violations. See supra p.2.  

In Footnote 9, the ALJ additionally found that the issue of what the Component U project 

is planned to be is a “red herring” and that only the District has the “authority to determine 

whether the Plan Amendment interferes with the project.” The County took exception to this 

finding as an incorrect conclusion of law because it misinterprets Policy CON-7J. For the 

reasons explained below with respect to Paragraph 103, the Commission finds that this finding is 

an incorrect conclusion of law, that the substituted conclusion below is as or more reasonable, 

and that the ALJ should have deferred to the County’s interpretation that Policy CON-7J gives 

the County, and not the District, the authority to determine a plan amendment’s consistency with 

the CERP.  

As for Footnote 10, the County contends that the ALJ’s finding, that “statements 

regarding the need for more information on the issue are admissible, because they do not go to a 

material disputed fact,” is not based on competent substantial evidence. As explained below with 

respect to Paragraphs 107 and 111, whether the District needed or was even entitled to more 

information about the Plan Amendment was a material dispute. The Commission finds this 

portion of Footnote 10 is not supported by competent substantial evidence because no evidence 
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in the record shows that the County conceded that the District needed more information about 

the Plan Amendment. Indeed, the ALJ’s determination to accept some but not other portions of 

the District Letter is also the result of a procedural irregularity. See supra. 

Finally, the County takes exception to Paragraphs 37–40 as not supported by competent 

substantial evidence and not in compliance with the essential requirements of law. In those 

paragraphs, the ALJ crafted her own explanation of Component U and disregarded the stipulated 

and dispositive evidence from the District Letter that: (1) the original BDRA project was 

“deemed not feasible . . . due to the highly transmissive project site and possible flooding 

impacts to urban areas”; and (2) the District instead intends to construct Component U as a 

conveyance canal, referred to as the “BDRA Conveyance Concept.” As a result, the 

Recommended Order completely disregards that the CERP project against which the District 

reviewed the Plan Amendment was the BDRA Conveyance Concept.  

CERP is only relevant because of the need to maintain internal consistency with Policy 

CON-7J, which requires the County to “consider [an] application’s consistency with [CERP] 

objectives” and to deny applications “that are found to be inconsistent with CERP objectives, 

projects or features.” As to consistency with CON-7J, and regardless of the foregoing arguments 

about evidentiary issues, the Community Planning Act does not require the County to look 

behind the comments provided by a reviewing agency, such as the District, pursuant to section 

163.3184(3)(b)2., Fla. Stat. Accordingly, the face of the District Letter, which described the 

CERP project that the Plan Amendment was being measured against, was all the data and 

analysis necessary to determine consistency with Policy CON-7J, particularly when coupled with 

the County’s response to those comments and the District’s lack of response, as explained with 

respect to County Exceptions 20, 21, and 25. Moreover, the County’s expert, Dr. Virginia Walsh, 

testified that the District Letter accurately described the current CERP project. (Tr. vol. 4 at 549, 

552-557). Her testimony was received without objection, id., and the ALJ did not find it to lack 

credibility; indeed, she opined only that it might not be relevant because she would not be 

making a finding as to whether the original CERP project was feasible, but the testimony was not 

stricken or otherwise excluded, id. In short, it is the District’s representations to the County about 

what CERP project the Plan Amendment is being reviewed for consistency with, not the ALJ’s 

view of the project history, that controls.  

Because the ALJ violated the essential requirements of law in treating the District Letter 
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as inadmissible hearsay, and because paragraphs 37-40 are also not supported by competent 

substantial evidence, the Commission can modify the findings of fact in Paragraphs 37–40 to 

account for the contents of the District Letter.  

Based on the foregoing, the Commission modifies Paragraphs 37–40 as follows: 

37. Component U is was originally envisioned as both a surface water storage 

and treatment area, to assist in regulation of water flowing to both the Everglades 

and the urban areas from the conservation areas to the north and north east. It was 

is related to a larger project to reroute water flowing through the L31 canal, west 

of Krome Avenue, to the east side of the Bird Drive Basin and eventually into the 

Bird Drive Canal, utilizing the large, undeveloped basin for storage and treatment, 

as well as flood control. Additionally, Component U would have provided 

provide an aquifer recharge function while storing excess water, which would 

benefit the West Wellfield lying due south.  

 

38. Because of its location relative to several other CERP projects, the Bird Drive 

Basin plays a critical strategic role in the overall plan for restoration of the 

southern Everglades. The water quality, conveyance, and storage objectives it is 

required to meet, along with its flood-attenuation objectives, are relied upon as 

part of the planning and operation of the other CERP projects in the region to 

restore the hydrology of the state-owned Water Conservation Areas, Everglades 

National Park and Florida Bay, and Biscayne Bay. The Bird Drive Basin project 

is was originally intended to be a necessary flow way for restored water levels 

along the eastern edge of the Everglades, necessary to prevent the flow of too 

much water through the more central portions of the Everglades, which results in 

drowning out native plant and animal species.  

 

39. Among the original goals of the project was is to recharge groundwater and 

drinking water supplies, and to buffer developed areas in the County from 

flooding that would result from the higher restored water levels into Everglades 

National Park.  

 

40. The Bird Drive Recharge project is important to the County as a seepage 

management project to ensure that restoration of water levels does not affect 

County landowners and to provide the County with water supply to nearby 

wellfields. But the District’s official review comments on the Plan 

Amendment, issued pursuant to section 163.3184(3)(b)2., Fla. Stat.,  stated 

that the District, the Army Corps of Engineers, and the Department of 

Interior, as the CERP Project Delivery Team, subsequently “deemed [this 

original version of the BDRA project] not feasible . . . due to the highly 
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transmissive project site and possible flooding impacts to urban areas.” The 

District further explained that it instead intends to construct Component U 

as a conveyance canal, referred to as the “BDRA Conveyance Concept,” 

which entails a new canal along the east side of Krome Avenue from the C-4 

Canal south to the C-1W Canal; a new gated structure at the intersection of 

the new canal and C-1W Canal; and a half-mile buffer area to facilitate 

water conveyance. 

 

The Commission also rejects Paragraph 104, Footnote 10, in its entirety and modifies Paragraph 

102, Footnote 9 as follows: 

9 The County introduced evidence, all of which constituted hearsay, to prove 

that The parties agreed to the admissibility of the comment letter the District 

submitted following transmittal of the Plan Amendment for agency review, 

and the letter was admitted into evidence as Miami Dade County Exhibit 7. 

That letter states that the District has determined Component U, as originally 

envisioned, to be infeasible and has instead moved toward a conveyance concept 

for the Bird Drive Basin, which, ostensibly requires less property. The issue is a 

red herring. No matter the size or scale of the CERP project, the District 

remains the agency with authority to determine whether the Plan 

Amendment interferes with the project. 

 

County Exceptions 3, 5, 6, 7: Paragraphs 46, 49, 50, 51 – GRANTED 

The County takes exception to Paragraphs 46, 49, and 50, arguing that these paragraphs, 

which interpret CDMP provisions, are incorrect conclusions of law. The County argues that the 

ALJ erred in interpreting the CDMP as classifying a roadway, such as the new corridor, as a 

“use” or “development.”  

According to the County, the CDMP distinguishes between “uses” and “development,” 

particularly urban development, on the one hand, and public “infrastructure,” also referred to as 

“facilities” or “services,” on the other. The County further interprets its CDMP as treating 

roadways as “infrastructure,” “facilities,” or “services,” but not as “uses” or “development.”  

In support of this interpretation, the County cites numerous CDMP provisions, including 

but not limited to Objective LU-5 and Policies LU-1C, LU-1G, LU-1M, LU-1T, LU-2A, LU-2B, 

LU-2C, LU-3D, and LU-3G. (See also CDMP at I-60, I-77). The County also cites the testimony 

of its planning expert, Mark Woerner (Tr. vol. 11 at 47–49, 53–57, 98–99, 121), as well as the 

precedent established in Sierra Club et al. v. Fla. Dep’t Cmty. Affairs et al., DOAH Case No. 03-
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0150GM, Final Order No. DCA06-GM-219 (Fla. Dep’t Cmty. Affairs Sept. 13, 2006) (adopting 

Recommended Order in full), aff’d, 952 So. 2d 1200 (Fla. 3d DCA 2007), in which the 

Department of Community Affairs expressly recognized that a roadway improvement is not a 

“land use” under the CDMP and that a roadway improvement, standing alone, “does not change 

land uses or alter densities or intensities of land use.” Sierra Club, R.O. ¶¶ 73, 198–200.  

Cross-referencing its exceptions to Paragraphs 201 and 205, the County also takes 

exception to the ALJ’s conclusion of law that the new corridor constitutes “development” under 

the Florida Statutes because the statutory definition of “development” does not apply to the 

CDMP and, even if it did, the new corridor is exempt from that definition. 

The County further argues that the ALJ reached an incorrect conclusion of law in finding 

that the CDMP prohibits infrastructure, facilities, and services, such as roadways, outside the 

Urban Development Boundary (“UDB”) to serve the urbanized area. In the County’s view, 

although the CDMP prohibits urban development outside the UDB, it does not prohibit 

infrastructure, facilities, and services outside the UDB to serve the urbanized area, as long as that 

infrastructure does not itself generate urban development outside the UDB. Thus, although the 

CDMP prefers that infrastructure to serve the urbanized area be located within the UDB, it still 

allows such infrastructure to be located outside the UDB. In support, the County cites Policies 

LU-2B, TC-4C, TC-6C, and CIE-5A, as well as various provisions of the CDMP’s interpretive 

text. (See CDMP at I-60, I-61, I-72, I-78). The County also cites expert testimony. (Tr. vol. 11 at 

47–49, 53–57, 98–99, 121). 

Based on these exceptions, the County also takes exception to Paragraph 51, in which the 

ALJ concluded that the Plan Amendment is inconsistent with certain unnumbered policy 

statements on pages I-60, I-61, and I-74 of the CDMP. This finding is a conclusion of law 

because it determines the consistency of the Plan Amendment with these CDMP policies.  

The Commission finds that the County’s interpretations are at least fairly debatable, and 

Florida law therefore requires the ALJ and the Commission to defer to the County’s 

interpretations. See supra pp. 2-4. Moreover, the ALJ’s conclusions of law were incorrect 

because she failed to consider the applicable CDMP provisions in pari materia. The Commission 

finds that the substituted conclusions of law below are as or more reasonable than the ALJ’s 

conclusions and that, accordingly, Petitioners failed to prove beyond fair debate that the Plan 

Amendment is internally inconsistent with these policies.  
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The Commission modifies Paragraphs 46, 49, 50, and 51 as follows: 

46. The Plan provides that the UDB distinguishes “the area where urban 

development may occur through the year 2020 from areas where it should not 

occur.” Translating this concept to infrastructure investment, the Plan provides 

that “public expenditures for urban service and infrastructure improvements shall 

be focused on the area within the UDB, and urban infrastructure is discouraged 

outside the UDB.” (emphasis added). The Plan further provides, “Critical in 

achieving the desired pattern of development is adherence to the 2020 UDB and 

2030 UEA boundary,” and that “since its inception [the Plan] has provided that 

the UDB serve as an envelope within which public expenditures for urban 

infrastructure will be confined.” But these policies do not prohibit 

infrastructure that serves areas within the UDB from being located outside 

the UDB, and they must be read in conjunction with other policies governing 

urban infrastructure. Indeed, numerous other CDMP provisions, such as 

Policy TC-6C, acknowledge that urban infrastructure may be located outside 

the UDB. The CDMP also provides that “[r]eservation of corridors and 

right-of-way outside of the 2020 UDB and 2030 UEA is not precluded by the 

adoption of this Plan,” because it “may be necessary to ensure that a 

strategic grid pattern and supplemental corridors are available for future 

highway, transit or other infrastructure.” Construing as a whole the CDMP 

provisions relating to urban infrastructure, the CDMP focuses on the 

purpose (rather than the location) of infrastructure and prioritizes 

infrastructure that serves the existing urbanized area within the UDB. But it 

does not categorically prohibit urban infrastructure outside the UDB, 

provided that the infrastructure is designed to serve areas within the UDB 

and does not encourage urban development outside the UDB. 

 

49. The Plan Amendment proposes development construction of urban 

infrastructure outside the UDB, and thus, outside of the envelope within which 

the Plan dictates public expenditures for urban infrastructure “will be 

confined,” in contravention of the Plan’s direction that adherence with the 

UDB/UEA construct is “critical” to achieve the desired pattern of 

development for the County. but new policies LU-3Q, LU-3R, LU-8G(v), TE-

3C, and TC-1M, among other policies, ensure that this infrastructure focuses 

on areas within the UDB and does not encourage urban development outside 

the UDB. The Plan Amendment therefore is not inconsistent with the 

provisions of the CDMP governing the location of urban infrastructure.  

 

50. The County contends that the new corridor is not “development,” a 

position which is untenable correct under both the CDMP and the Florida 
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Statutes and is addressed in the Conclusions of Law. 

 

51. Petitioners failed to prove proved the Plan Amendment is inconsistent 

with the unnumbered policy statements in paragraph 46 appearing on pages I-60, 

I-61, and I-74 of the Plan. 

 

County Exception 4: Paragraph 48 – GRANTED 

The County takes exception to Paragraph 48, in which the ALJ found that the County 

failed to address “anything regarding public expenditures for urban infrastructure.” The County 

points to the lengthy testimony of its expert, Mr. Woerner, about the CDMP provisions 

governing the purpose and location of infrastructure, the classification of roadways as 

“infrastructure,” and the allowances to expend public resources on transportation infrastructure 

outside the UDB – provisions discussed above for Paragraphs 46, 49, and 50. While Paragraph 

48 cites only a brief exchange in the relevant transcript volume, Mr. Woerner’s extensive 

discussion began almost 80 pages prior. (Tr. vol. 11 at 47–49, 53–57, 98–99, 121, 123-125). The 

ALJ did not declare this testimony inadmissible, nor did she find it to lack credibility. Because 

the ALJ’s finding of fact is that certain testimony did not exist, but the record shows that the 

testimony did exist, the ALJ’s finding of fact is not supported by competent substantial evidence.  

The Commission therefore rejects Paragraph 48 in its entirety. 

County Exceptions 8, 10: Paragraphs 73, 75 – GRANTED 

The County takes exception to Paragraphs 73 and 75, on the grounds that they are not 

supported by competent substantial evidence and are premised on incorrect conclusions of law. 

These Paragraphs pertain to Policy CON-3B, which provides in its entirety that “[t]he water 

management systems that recharge regional wellfields shall be protected and enhanced.”  

 The County contends that the ALJ made the erroneous conclusion of law that Policy 

CON-3B requires the County to demonstrate that the Plan Amendment presents zero risk of 

contaminating the West Wellfield. According to the County, when Policy CON-3B is read in the 

context of the CDMP as a whole, the proper interpretation is that the CDMP calls for risk 

mitigation, not risk elimination, for wellfields. The County relies on adopted CDMP maps 

showing that other major roadways and transit lines already traverse County wellfields, including 

the West Wellfield. The County also relies on Policies TC-6C, LU-3N, LU-3O, LU-3P, CON-

2A, and CON-7A, and, as addressed in County Exception 9, new Policies LU-1W and LU-3T.  
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The County further cites testimony from its wellfield expert, Wilbur Mayorga, regarding 

the County’s interpretation of Policy CON-3B. His ultimate opinion was that the new corridor 

passing through the West Wellfield would not pose any significant contamination risk to the 

West Wellfield and that the new corridor did not pose a risk that required changes to the Plan 

Amendment. (Tr. vol. 10 at 1471-1477, 1480-1487, 1493-1496, 1534-1536, 1561-1564). Based 

on the foregoing, the County contends Policy CON-3B is not a zero-risk policy.  

The Commission finds that the CDMP is subject to more than one interpretation as to 

whether Policy CON-3B requires risk elimination or risk mitigation for wellfields. Because the 

County’s interpretation is fairly debatable, Florida law requires the Commission to defer to the 

County. Accordingly, the Commission finds that the substituted conclusion of law below is as or 

more reasonable than the ALJ’s conclusion.  

The County also takes exception to the finding in Paragraph 73, that “Mr. Mayorga 

opined that removing all uses within the wellfield is the only way to achieve zero risk,” as not 

supported by competent substantial evidence because Mr. Mayorga never opined that “zero risk” 

was achievable. This part of Paragraph 73 does not cite to or quote from the transcript. The 

record does not reflect that Mr. Mayorga in fact rendered this opinion. Mr. Mayorga did opine 

that, even if all uses and all roads were to be removed from a wellfield, so that you had a 

“pristine” wellfield “[u]nder ideal conditions,” you would get as “close to zero risk as you can,” 

but you still would not achieve zero risk. (Tr. vol. 10 at 1494). The ALJ did not declare this 

testimony inadmissible, nor did she find it to lack credibility. And Mr. Mayorga’s actual 

testimony is materially different from the ALJ’s characterization of it as being that “removing all 

uses within the wellfield is the only way to achieve zero risk.” The Commission finds that this 

finding is not supported by competent substantial evidence. 

Next, the County argues that the finding in Paragraph 75 that Mr. Mayorga “confirmed 

that building the new corridor will neither protect nor enhance the water management systems 

that recharge the West Wellfield” is not supported by competent substantial evidence. Paragraph 

75 does not cite to or quote from the transcript, and nowhere in the record did Mr. Mayorga 

render this opinion.  This finding is not supported by competent substantial evidence.  

The County also takes exception to this finding to the extent it is a conclusion of law that 

the Plan Amendment is inconsistent with Policy CON-3B.  Given the foregoing finding as to the 

reasonableness of the County’s interpretation of Policy CON-3B and the admitted evidence, the 
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County reached a fairly debatable determination of consistency with Policy CON-3B, which is 

owed great deference. The Commission determines that Petitioners failed to prove beyond fair 

debate that the Plan Amendment is internally inconsistent with Policy CON-3B. The substituted 

conclusion of law below is thus as or more reasonable than the ALJ’s conclusion.  

The Commission therefore modifies Paragraphs 73 and 75 as follows: 

73. Significantly, both Dr. McVoy and Mr. Mayorga preferred to answer the 

question based on the degree of risk created. Dr. McVoy testified that building the 

tollway certainly increases risk of contamination to the system. Mr. Mayorga 

opined that removing all uses within the wellfield is the only way to, even if all 

uses and roads were to be removed from a wellfield, so that you had a 

pristine wellfield under ideal conditions, you would get as “close to zero risk 

as you can,” but you still would not achieve zero risk. He further opined that 

any roadway carries an inherent risk of contamination, which the County 

mitigates through various wellfield-protection regulations and policies, 

including emergency response procedures, groundwater monitoring, and 

stormwater management regulations. Mr. Mayorga’s ultimate opinion was 

that the new corridor passing through the 210-day, 100-day, and 30-day 

travel time contours of the West Wellfield would not pose any significant 

contamination risk to the West Wellfield, and further that the new corridor 

did not pose a risk that required any additional changes to the Plan 

Amendment. can be attenuated by the location of uses at the higher contour 

lines. As Mr. Mayorga explained, “The closer you are to the production 

wells, the [fewer] alternatives you have in how you manage stormwater.” 

 

75. In the end, Respondent’s expert witness confirmed that building the 

new corridor will neither protect nor enhance the water management 

systems that recharge the West Wellfield. The presence of roadways in 

wellfields is not inconsistent with Policy CON-3B. It is also at least fairly 

debatable that the Plan Amendment’s new policies LU-3T and LU-1W will 

protect and enhance the water management systems that recharge the West 

Wellfield.  

 

County Exception 9: Paragraph 74 – GRANTED 

The County takes exception to the ALJ’s finding in Paragraph 74, that the only other 

evidence the County presented to show consistency with Policy CON-3B is the part of new 

Policy LU-1W to align the new corridor outside the West Wellfield’s 10-day travel time contour, 

as not supported by competent substantial evidence. The County presented other material 



Limonar Dev., LLC, et al. v. Miami-Dade County, 

AC CASE NO. ACC-20-005 

 15  

OFFICE OF COUNTY ATTORNEY, MIAMI-DADE COUNTY  
TELEPHONE (305) 375-5151 

evidence on this issue, including: new Policy LU-1W relating to County approval of drainage; 

the wetland-mitigation requirements of new Policy LU-3T; data from the County, the PD&E 

study, and the District; testimony from the County’s wetlands expert, Michael Spinelli, 

hydrogeology expert, Dr. Walsh, and Mr. Mayorga; Policy CON-7A; and the North Trail Basin 

and the Bird Drive Basin management plans. The County also shows an internal inconsistency in 

the Recommended Order itself on this issue: in Paragraphs 70, 80, and 97, the ALJ recognized 

that healthy wetlands help maintain water storage in the wetlands and recharge the water supply 

in the aquifer, yet the ALJ failed to consider these facts, or the Plan Amendment’s new wetlands 

restoration policies, when considering Policy CON-3B.  

Because Paragraph 74 finds that the County relied on a single piece of evidence when the 

record evidence demonstrates that the County relied on numerous pieces of admitted evidence 

and authority—none of which were excluded or found to lack credibility—the Commission finds 

that Paragraph 74 is not supported by competent substantial evidence.  

The Commission therefore modifies Paragraph 74 as follows: 

74. In an effort to demonstrate compliance with the requirement to “protect[]” 

and “enhance[]” “the water management systems that recharge” the regional 

wellfield, Respondent points to new policy LU-1W, which requires that alignment 

of the new corridor remain “outside and to the east of the boundary of the 10-day 

travel time contour” of the West Wellfield area, and which also requires that 

the new corridor be subject to the County’s stormwater drainage 

regulations. Respondent further points to new Policy LU-3T, requiring that 

wetlands mitigation include the restoration of wetlands and that the 

hydrology of wetlands in the West Wellfield be maintained. Respondent also 

cites testimony from Mr. Mayorga, Mr. Spinelli, and Dr. Walsh explaining 

how these policies will ensure that “[t]he water management systems that 

recharge regional wellfields [will] be protected and enhanced.” 

 

County Exception 11: Paragraph 76 – GRANTED 

Based on the preceding exceptions, the County takes exception to Paragraph 76 insofar as 

it concludes that Petitioners proved the Plan Amendment inconsistent with Policy CON-3B, 

which is a conclusion of law. As explained above for Paragraph 75, Petitioners failed to prove 

beyond fair debate that the Plan Amendment is internally inconsistent with Policy CON-3B, and 

the substituted conclusion of law below is thus as or more reasonable than the ALJ’s conclusion.  

The Commission therefore modifies Paragraph 76 as follows: 
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76. Petitioners did not prove the Plan Amendment is contrary to Objective 

CON-3, or Policy CON-3A, or However, they did prove the Plan Amendment 

is inconsistent with Policy CON-3B. 

 

County Exception 12: Paragraph 76, Footnote 7 – GRANTED 

The County takes exception to the finding in Paragraph 76, Footnote 7, of inconsistency 

with the Open Land Subarea 3 interpretive text that “[u]ses that could compromise groundwater 

quality shall not occur” in this area, which includes portions of the North Trail and Bird Drive 

Basins. This finding is a conclusion of law because it interprets a CDMP policy.  

As discussed in County Exceptions 3, 5, 6, and 7, the County interprets its CDMP as 

classifying roads as “facilities” or “infrastructure,” not as “uses.” The County argues that, 

because the new corridor is not a “use” as that term is used in this Open Land interpretive text 

(or anywhere else in the CDMP), and because the Plan Amendment does not otherwise authorize 

any uses, the Plan Amendment cannot be inconsistent this policy. The County further argues 

that, even as to “uses,” this interpretive text does not take the “zero risk” approach that the ALJ 

interpreted it as advancing, but rather takes a “mitigated risk” approach to wellfield protection, 

like Policy CON-3B. In support, the County points to preceding text on that same page relating 

to permitted uses, as well as the Open Lands Subareas Map, which shows many roads traversing 

it, and Policies LU-3N, LU-3O, and LU-3P.  

The Commission finds that the County’s interpretation is fairly debatable. Moreover, 

given the reasonableness of the County’s interpretation, as well as the admitted evidence, the 

County reached a fairly debatable determination of internal consistency, which is owed great 

deference. The Commission thus determines that Petitioners failed to prove beyond fair debate 

that the Plan Amendment is internally inconsistent with the Open Land Subarea 3 interpretive 

text. The substituted conclusion of law below is thus as or more reasonable than the ALJ’s.  

Paragraph 76, Footnote 7 therefore must be amended as follows: 

7 In addition, to the extent Petitioners challenged the Plan Amendment as 

inconsistent with the interpretive text in the Land Use Element relating to Open 

Land Subarea 3 (North Trail and Bird Drive Basins), which reads, “Uses that 

could compromise groundwater quality shall not occur in this area,” that 

allegation was not proven as well. Under the CDMP, roads are not classified 

as “uses,” and this interpretive text applies only to “uses.” Mr. Mayorga’s 

testimony that “any roadway carries an inherent risk of contamination” 
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conceded the point that the Plan Amendment creates a risk of contamination 

to the wellfields. 

 

County Exception 14: Paragraph 84 and Footnote 8 – GRANTED 

The County takes exception to Paragraph 84 and the accompanying Footnote 8, in which 

the ALJ states that the County maintains that the interlocal agreement the County has with MDX 

addresses the “critical habitat” provision of Policy CON-7A. The County argues that this finding 

is not supported by competent substantial evidence because the County has never made any such 

contention and only cited the interlocal agreement as “data and analysis” supporting the 

feasibility of design and mitigation solutions required by the Plan Amendment.  

The Commission finds that Paragraph 84 and the accompanying Footnote 8 are not 

supported by competent substantial evidence because no evidence in the record shows that the 

County maintained the position that the ALJ attributes to the County. Footnote 8 is also premised 

on the errors addressed in County Exceptions 1 and 13, which were granted above.  

The Commission therefore rejects Paragraph 84 and Footnote 8 in their entirety. 

County Exceptions 15 and 16: Paragraphs 85 and 98 – GRANTED 

Based on the exceptions to Paragraphs 26 and 83, the County takes exception to the 

conclusion of law in Paragraphs 85 and 98 that Petitioners proved the Plan Amendment 

inconsistent with Policy CON-7A. This finding is a conclusion of law because it determines the 

Plan Amendment’s consistency with Policy CON-7A. Given the previous discussion as to 

Paragraphs 26 and 83, as well as the admitted evidence, the County reached a fairly debatable 

determination of consistency, which is owed great deference. The Commission therefore 

determines that Petitioners failed to prove beyond fair debate that the Plan Amendment is 

internally inconsistent with Policy CON-7A. The substituted conclusion of law below is thus as 

or more reasonable than the ALJ’s.  

The Commission therefore modifies Paragraphs 85 and 98 as follows:  

85. Petitioners proved failed to prove the Plan Amendment is inconsistent 

with Policy CON-7A. Because the new corridor will traverse the Pennsuco 

wetlands, an area designated as critical habitat for threatened and 

endangered species, the Plan Amendment violates this policy. 

 

98. Petitioners did not prove that the Plan Amendment violates any of the 

cited Conservation Element policies, with the exception of CON-7A, because it 
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allows destruction of portions of the Pennsuco wetlands. 

 

County Exceptions 18 and 22: Paragraphs 103 and 108 – GRANTED 

The County takes exception to the finding in Paragraph 103 that “[a]ll parties agreed that 

only the District has authority to determine whether the Plan Amendment is consistent with 

CERP.” The County argues this finding is not supported by competent substantial evidence 

because nothing in the record shows the County agreed to that.  

Petitioners respond that the County’s witness, Mr. Spinelli, testified that he would rely on 

the District and the Army Corps to determine whether a proposed plan amendment is consistent 

with CERP, but Petitioners misconstrue his testimony. Mr. Spinelli testified only that the County 

would not conduct a modeling analysis of a CERP project and that he would rely on the District 

or the Army Corps to do so; but he did not testify that he would defer to those agencies to 

determine a plan amendment’s consistency with CERP. (Tr. vol. 9 at 1390).  

Accordingly, the Commission finds that Paragraph 103 is not supported by competent 

substantial evidence. 

The County takes further exception to the findings in Paragraphs 103 and 108 as incorrect 

conclusions of law insofar as they misconstrue Policy CON-7J to require the District to 

determine that the project is consistent with CERP. First, under the policy’s plain language, 

“Miami-Dade County”—not the District—is the entity that must “consider the applications’ 

consistency with” CERP and determine whether the application is “inconsistent with CERP 

objectives, projects or features.” Second, the policy’s plain language, which refers to an 

“application,” requires analysis of the plan amendment, not of the final project the plan 

amendment pertains to. Third, the policy’s plain language does not requires a definitive finding 

of consistency with CERP but rather only requires denial of an application that is definitively 

inconsistent with CERP. Projects that implicate CERP must undergo a further permitting 

process, and as the County explains, it is only during that permitting process that the District can 

finally determine whether a project (as opposed to a plan amendment) is consistent with CERP 

because the final details of a project only become available during the permitting process. Thus, 

the County’s interpretation is that, at the plan amendment stage, Policy CON-7J only requires the 

County to determine whether a proposed amendment that implicates a CERP project is 

definitively inconsistent with CERP or whether instead it can be made consistent with CERP 
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upon subsequent permitting review.  

Because the County’s interpretation is at least fairly debatable, Florida law requires the 

Commission to defer to the County. The Commission specifically finds that the substituted 

conclusions of law below are as or more reasonable than the ALJ’s conclusions.  

The Commission therefore modifies Paragraphs 103 and 108 as follows: 

103. All parties agreed that only the District has authority to determine whether 

the roadway project Plan Amendment is ultimately consistent with CERP. But 

under Policy CON-7J, the County must “consider” whether the proposed 

plan amendment is consistent with CERP, must reject an amendment that is 

“found to be inconsistent” with CERP, and must determine whether the 

proposed plan amendment is internally consistent with this policy. In making 

this determination, the County coordinates with and relies on the District for 

information about the CERP objectives, projects, and features that are 

relevant to the particular plan amendment at issue. But the County makes its 

own determination whether a plan amendment is inconsistent with CERP, 

and Policy CON-7J does not require the County to find that a plan 

amendment is definitively consistent with CERP—it requires the County to 

find only that, based on data and analysis appropriate at the comprehensive 

planning stage, a plan amendment is not inconsistent with CERP. 

 

108. While only the District has the authority to determine ultimate 

consistency of the roadway project Plan Amendment with CERP, the County, 

not the District, has the duty and authority to determine the Plan Amendment’s 

consistency with its own Plan, including Policy CON-7J. Accordingly, the 

County has the duty and authority to determine the Plan Amendment’s 

consistency with Policy CON-7J.  

 

County Exception 20: Paragraph 105 – GRANTED 

The County takes exception to the ALJ’s finding in Paragraph 105, that “[t]he County did 

not provide additional information to the District” in response to the District Letter, as not 

supported by competent substantial evidence. The County contends that the County did in fact 

provide additional information to the District in the form of a written response to the District 

Letter. (MDC Ex. 8 at Ex. 4 at 8-26 – 8-30; id. at Ex. 5 at 17-24). The ALJ did not declare this 

evidence inadmissible or find it to lack credibility. Indeed, all parties stipulated to admitting the 

relevant exhibit into evidence. Because the ALJ’s finding of fact is that certain evidence did not 

exist, but the record shows that the evidence did exist, the Commission finds this finding is not 
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supported by competent substantial evidence.  

The County also takes exception to the ALJ’s finding in Paragraph 105 that “[t]he 

County . . . did not receive any determination from the District regarding the Plan Amendment’s 

consistency with CERP” as not supported by competent substantial evidence. The County 

contends that the District Letter was a determination regarding the Plan Amendment’s 

consistency with CERP. The County notes that, after the County sent its written response to the 

District Letter, the County never received a further response from the District, but nothing in 

chapter 163 or in the CDMP required the County to obtain a further response. Once again, 

because the ALJ’s finding of fact is that certain evidence did not exist, but the record shows that 

the evidence did exist, the Commission finds this finding is also not supported by competent 

substantial evidence.  

The Commission therefore modifies Paragraph 105 as follows: 

105. The County did not provide provided additional information to the 

District and did not receive any further response determination from the 

District regarding the Plan Amendment’s consistency with CERP. 

 

County Exceptions 21 and 25: Paragraphs 107 and 111 – GRANTED 

The County takes exception to the ALJ’s finding in Paragraphs 107 and 111, that the Plan 

Amendment is not supported by data and analysis as to consistency with CERP, as an incorrect 

conclusion of law. The County argues that it presented ample data and analysis on this issue and 

that, as with Paragraphs 103 and 108, the ALJ misinterpreted Policy CON-7J to require the 

County to determine that the Plan Amendment was definitively consistent with CERP. The 

County contends that Policy CON-7J only required denial of the Plan Amendment application if 

the County determined that the application was inconsistent with—i.e., would approve a project 

that could never be designed in a manner that was consistent with—CERP.  

The County cites the District Letter and the County’s written response thereto as data and 

analysis for consideration of CERP. The County interpreted the District Letter as focusing on 

information that would be needed at subsequent permitting review for the new corridor project 

(rather than the Plan Amendment itself). The County maintains that it had received adequate 

input from the District because, after the County submitted its written response to the District 

Letter, the District provided no further correspondence about the Plan Amendment and at no 

point indicated that the Plan Amendment was facially inconsistent with CERP. As further data 
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and analysis, the County cites to correspondence from the U.S. Department of the Interior and 

the other commenting agencies, which the County interpreted as not identifying any fatal flaw in 

the Plan Amendment, as indicating that concerns could be addressed at more detailed design and 

permitting stages, and as not otherwise objecting to the Plan Amendment.  

Beyond the agency comments, the County cites testimony from its witnesses, Mr. 

Woerner, Mr. Spinelli, and Mr. Sosa. (Tr. vol. 7 at 1037-1044; Tr. vol. 9 at 1388-1389; Tr. vol. 

11 at 139; Tr. vol. 12 at 1811). The County further cites provisions of the Plan Amendment, 

including new Policy LU-1W, and provisions of the existing CDMP, including the 

Environmental Protection Subarea B designation, as providing relevant data and analysis. The 

County also cites the interlocal agreement. All this evidence, according to the County, provides 

data and analysis that the Plan Amendment had appropriately considered CERP, showed that the 

project could be designed in a manner that was consistent with CERP, and therefore showed that 

the Plan Amendment was not inconsistent with CERP and was consistent with Policy CON-7J.  

Petitioners respond that the County did not present data and analysis regarding CERP and 

instead deferred conducting that analysis until a subsequent permitting stage of the project, but 

the record flatly belies Petitioners’ contention. Petitioners also cite other language from the 

District Letter, but the issue here is whether it is fairly debatable that the record has data and 

analysis showing the Plan Amendment is internally consistent with Policy CON-7J.  

The finding in Paragraphs 107 and 111 that the Plan Amendment is not supported by data 

and analysis on the issue of the Plan Amendment’s consistency with CERP is a conclusion of 

law because it determines one element of the statutory “in compliance” standard. Given the 

previous discussion about the County’s interpretation of Policy CON-7J, as well as the admitted 

evidence, the County reached a fairly debatable determination that there was adequate data and 

analysis showing that the Plan Amendment is consistent with Policy CON-7J, and the County’s 

fairly debatable determination is owed great deference. The Commission therefore determines 

that Petitioners failed to prove beyond fair debate that the Plan Amendment is not based on 

adequate data and analysis as to consistency with Policy CON-7J. The Commission determines 

that this conclusion of law is as or more reasonable than the ALJ’s. 

The Commission therefore rejects Paragraph 111 in its entirety and modifies Paragraph 

107 as follows: 

107. However, Because it is fairly debatable that the data and analysis 



Limonar Dev., LLC, et al. v. Miami-Dade County, 

AC CASE NO. ACC-20-005 

 22  

OFFICE OF COUNTY ATTORNEY, MIAMI-DADE COUNTY  
TELEPHONE (305) 375-5151 

show that the Plan Amendment is not inconsistent with Policy CON-7J, 

Petitioners did not prove the Plan Amendment is not supported by data and 

analysis on this point. Rather than providing the District with the additional 

information it requested to determine consistency with CERP, the County 

replied that it would continue to work with the District during the permitting 

process and “may be able to include features … that provide benefits that are 

both compatible and consistent with the intent of the CERP.” 

 

County Exceptions 23 and 24: Paragraph 109, Footnote 11, and Paragraph 110 – 

GRANTED 

The County takes exception to the ALJ’s misinterpretation of Policy CON-7J, which 

informed her characterization of Mr. Woerner’s testimony in Paragraph 109, Footnote 11, and 

Paragraph 110. For the reasons explained above for Paragraphs 103 and 108, the ALJ did not 

defer to the County’s fairly debatable interpretation of Policy CON-7J, and therefore findings in 

Paragraph 109, Footnote 11, and Paragraph 110, which are conclusions of law, were incorrect. 

The Commission specifically finds that the substituted conclusions of law below are as or more 

reasonable than the ALJ’s conclusions.  

The Commission therefore modifies Paragraph 109, Footnote 11, and Paragraph 110 as 

follows:  

109. The County introduced the testimony of expert planning witness, Mark 

Woerner, in an attempt to prove to show that the County need not have a final 

determination of consistency with CERP prior to adopting a plan amendment. Mr. 

Woerner testified that the Plan merely requires the County to be aware of 

particular CERP projects when staff reviews plan amendments.11 

 
11 Mr. Woerner’s testimony was hedging, at best Mr. Woerner testified: “I 

believe that you can still provide an analysis and address the issues that may be 

surrounding a particular CERP project or a CERP issue. But I don’t think you 

need to have to finally finalize that. You have to—the comp plan—the policies 

that we put in the comp plan regarding CERP were to ensure that in the planning 

process, the County’s aware of the importance of CERP in its projects and that we 

have to be aware of that as we review different plan amendments or other 

permitting issues that might arise for the County.” 

 

110. Mr. Woerner’s testimony is contrary to comports with the plain 

language of the policy, which requires the denial of a plan amendment that is 

found the County finds to be inconsistent with a CERP project or objective.    
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County Exception 26: Paragraph 128 – GRANTED 

The County takes exception to the conclusion in Paragraph 128, that the Plan 

Amendment is inconsistent with Policy LU-1R’s provisions regarding a transfer of development 

rights (“TDR”) program, as an incorrect conclusion of law.  

According to the County, Policy LU-1R specifies that one of the steps the County shall 

take to preserve agricultural land shall be to “adopt and develop a transfer of developments rights 

(TDR) program,” and details how the TDR program will be implemented. That program exists.  

The ALJ nevertheless found the Plan Amendment inconsistent with Policy LU-1R 

because “[t]he Plan Amendment included no provisions regarding the development, adoption, or 

implementation of the TDR program.” The County argues this interpretation of the Plan 

Amendment is absurd because the Plan Amendment directly addresses the TDR program in new 

Policy LU-1V, which provides for preservation of agricultural lands for mitigation purposes 

through “the County’s Purchase Development Rights program or other mechanism acceptable to 

the” applicable County department. The County further argues that Policy LU-1R specifies the 

Purchase Development Rights program “supplement[s]” the TDR program.  

Under the County’s view, the ALJ’s conclusion is also incorrect because nothing in the 

plain language of Policy LU-1R requires plan amendments that affect agricultural lands to 

address the TDR program, and inclusion of such a provision in the Plan Amendment was not 

required by Policy LU-1R but was done instead to further protect agricultural lands.  

Because the County’s interpretation is fairly debatable, Florida law requires the 

Commission to defer to the County. Moreover, given that this interpretive issue is subject to fair 

debate, the County reached a fairly debatable determination of consistency with Policy LU-1R, 

and the County’s fairly debatable determination is owed great deference. The Commission 

therefore determines that Petitioners failed to prove beyond fair debate that the Plan Amendment 

is internally inconsistent with Policy LU-1R. The substituted conclusions of law below are thus 

as or more reasonable than the ALJ’s. 

The Commission therefore modifies Paragraph 128 as follows:  

128. At first blush, Policy LU-1R appears to be relevant because it begins by 

mandating the County to “reserve the amount of land necessary to maintain an 

economically viable agricultural industry.” However, the remainder of the policy 

mandates the County to adopt a transfer of development rights (“TDR”) program 
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and provides more detail on how TDR will be implemented. The policy must be 

construed as a whole. The Plan Amendment included no provisions regarding 

the development, adoption, or implementation of the TDR program. Thus, 

the Plan Amendment is inconsistent with this policy. While the policy does 

not require the Plan Amendment to address the TDR program, the Plan 

Amendment nevertheless did so in new Policy LU-1V, allowing preservation 

of agricultural lands for mitigation purposes “through participation in the 

County’s Purchase of Development Rights program or other mechanism 

acceptable to” the applicable County department. As Policy LU-1R explains, 

the County’s Purchase of Development Rights program “supplement[s]” the 

TDR program. Petitioners therefore failed to prove beyond fair debate that 

the Plan Amendment is inconsistent with Policy LU-1R.  

 

County Exception 27: Paragraph 152 – GRANTED 

The County takes exception to the finding in Paragraph 152, that the “purpose of the Plan 

Amendment is two-fold,” as not supported by competent substantial evidence and, because it 

interprets the Plan Amendment itself, as an incorrect conclusion of law.  

In support of its arguments, the County cites the Long-Range Transportation Plan’s 

description of the purpose and need for the new corridor, which includes the need to “[i]mprove 

hurricane/emergency evacuation routes and travel times,” “[i]mprove system connectivity,” and 

“[i]mprove access to and from the area to major employment centers,” among other reasons. 

Other purposes stated in the Plan Amendment itself are to provide additional transit and 

recreational trail options to West Kendall residents, as reflected in the Plan Amendment’s new 

Policies MT-4D, MT-4E, and ROS-3F.  

Because the County’s interpretation is fairly debatable, Florida law requires the 

Commission to defer to the County. The Commission specifically finds that the substituted 

conclusion of law below is as or more reasonable than the ALJ’s conclusion. In addition, to the 

extent it is a finding of fact, the Commission specifically finds that the ALJ’s determination that 

the Plan Amendment only had two purposes is not supported by competent substantial evidence.  

The Commission therefore modifies Paragraph 152 as follows: 

152. The purpose of the Plan Amendment is manifold two-fold: to improve 

mobility in West Kendall; and to decrease the commute times to downtown and 

other employment centers; to improve system connectivity; to improve access 

to and from the area to major employment centers such as the MIA, the 

MIC, the Port of Miami, Downtown Miami, Doral, as well as educational and 
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commercial centers within the study area; to provide north-south expressway 

access to serve existing and future travel demand; to improve 

hurricane/emergency evacuation routes and travel times; to provide 

multimodal transportation opportunities to improve connectivity to the fast 

growing southwest area of Miami-Dade County; and to provide multi-use 

recreational options that provide seamless connections to the County’s trails 

and greenways network. 

 

County Exception 28: Paragraphs 153-155 – GRANTED 

The County challenges the finding in Paragraph 153 that the data show “minimally 

increased mobility in the study area” as not supported by competent substantial evidence and as 

infused with policy considerations such that no deference is owed. The County also argues that 

this finding, along with Paragraphs 154 and 155, did not comply with the essential requirements 

of law because the ALJ applied the wrong legal standard to evaluate the data and analysis 

regarding traffic improvements. The County further contends that these findings are incorrect 

conclusions of law because they are premised on misinterpretations of relevant CDMP 

transportation policies and on the ALJ improperly ignoring data and analysis in the record.  

The County contends that the correct legal standard was to assess all of the evidence in 

the record to determine (1) whether it is “fairly debatable” that the Plan Amendment is internally 

consistent with CDMP policies governing transportation, and (2) whether it is “fairly debatable” 

that the Plan Amendment is supported by data and analysis showing transportation 

improvements. The County argues the ALJ did not apply the “fairly debatable” standard but 

instead simply approved Petitioners’ experts’ opinions while failing to acknowledge the 

extensive data and expert analysis introduced by the County.  

According to the County, to assess whether it is “fairly debatable” that the Plan 

Amendment is internally consistent with CDMP policies governing transportation, the ALJ 

should have addressed Objective TC-1, the Transportation Element’s overall Goal, the Traffic 

Circulation Subelement’s Goal, and accompanying interpretive text. The County interprets these 

policies as generally calling for the County to ensure that roadways operate at their adopted level 

of service or better and to improve the County’s multimodal transportation system and traffic 

circulation system. The County contends that the ALJ incorrectly read into the applicable 

transportation policies a requirement that a plan amendment may only be approved if it provides 

a quantitative analysis showing a baseline amount of traffic improvement. Under the County’s 
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interpretation, the CDMP contains no such requirement: rather, these policies call for a 

qualitative analysis showing improvements in transportation conditions or otherwise furthering 

policies regarding transportation infrastructure.   

Because the County’s interpretation is fairly debatable, Florida law requires the 

Commission to defer to the County. The Commission specifically finds that the substituted 

conclusion of law below is as or more reasonable than the ALJ’s conclusion.  

The County also contends that the proceedings on which the findings in Paragraphs 153-

155 were based did not comply with the essential requirements of law because, in failing to 

apply the “fairly debatable” standard, the ALJ failed to apply the correct law. In particular, the 

finding that the data show “minimally increased mobility in the study area” reflects the opinions 

of Petitioners’ experts but failed to address the opinions of the County’s experts.  

Notably, the ALJ found that Petitioners failed to prove that their proposed transportation 

alternatives—to only provide mass transit or improve existing roadway design—would feasibly 

relieve the existing congestion. (R.O. ¶¶ 168-170). The ALJ also rejected Petitioners’ “induced 

demand” theory, finding that the Plan Amendment sufficiently protected against unwanted 

development consuming the new roadway capacity. (R.O. ¶¶ 52-62).  

Yet, despite finding that no other proposed alternatives were shown to improve traffic 

congestion, the ALJ ignored the County’s expert opinions, which analyzed the traffic data in the 

PD&E study and opined that the expressway “would significantly improve traffic conditions 

within the study area.” (MDC Ex. 8 at 72; Tr. vol. 8 at 1180-86; Tr. vol. 11 at 17-18, 21-22, 31-

32). A few key traffic segments illustrate the significant daily traffic relief the Kendall Parkway 

is projected to provide:  

1. On 157th Avenue north of 136th Street, the Kendall Parkway will provide a 27 percent 

reduction of 9,988 vehicles from the existing traffic volume of 36,817 vehicles.  

2. On SW 8th Street east of SW 157th Avenue, the Kendall Parkway provides a 47 percent 

reduction of 18,384 vehicles from the existing traffic volume of 38,943 vehicles  

3. On SW 40th Street east of the proposed SR-836 extension, the Kendall Parkway provides 

a 37 percent reduction of 5,581 vehicles from the existing traffic volume of 15,153 

vehicles.   

4. On SW 88th Street west of SW 172nd Avenue, the Kendall Parkway provides a 51 

percent reduction of 18,212 vehicles from the existing traffic volume of 35,521 vehicles  
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5. On SW 120th Street east of the proposed SR-836 extension, the Kendall Parkway 

provides a 75 percent reduction of 12,898 vehicles from the existing traffic volume of 

17,265. 

(MDC Ex. 3 at App. 40 (Table 11); MDC Ex. 16 at 93). Moreover, the data showed double-digit 

reductions in traffic volumes at numerous other key segments, both throughout the day and 

during the morning and afternoon rush hours. (MDC Ex. 16 at App. D at 88, 93, 111; MDC Ex. 3 

at App. 40; Tr. Vol. 6, 1016-1019).  

The ALJ did not find any of this evidence to be inadmissible or to lack credibility. The 

Recommended Order simply ignored it.  

The Commission finds that the ALJ did not apply the “fairly debatable” standard in 

assessing the evidence regarding traffic improvement. The “fairly debatable” standard required 

the ALJ to assess whether the data and analysis showing traffic improvement, including the 

expert testimony, was fairly debatable. But instead of making a “fairly debatable” determination, 

the ALJ improperly chose the opinions of Petitioners’ experts. Because the ALJ applied the 

incorrect standard, the ALJ’s findings regarding traffic improvement were not based on 

proceedings that complied with the essential requirements of law. The Commission also finds 

that the ALJ’s mischaracterization of the traffic-improvement evidence consists of policy-infused 

findings to which no deference is owed. 

Contrary to Petitioners’ contention, the ALJ’s failure to acknowledge the County staff’s 

professional recommendation report and Mr. Woerner’s and Mr. Sandanasamy’s testimony is not 

a matter of reweighing the evidence. That might have been the case had the ALJ made purely 

evidentiary findings, such as how much weight she gave the evidence or how credible she found 

it. But by ignoring the evidence entirely without affirmatively finding that it was inadmissible or 

lacked credibility, the ALJ overlooked admitted evidence that directly addressed the “fairly 

debatable” standard. 

Where, as here, data and analysis support the plan amendment and multiple experts come 

to different opinions on the issues, the decision is, by definition, “fairly debatable.” Martin Cnty. 

v. Section 28 P’ship, 772 So. 2d 616, 621 (Fla. 4th DCA 2000) (“Where, as here, there is 

evidence in support of both sides of a comprehensive plan amendment, it is difficult to determine 

that the County’s decision was anything but ‘fairly debatable.’”); 1000 Friends of Florida, Inc. v. 

Martin Cnty., Case No. 10-10007GM, 2011 WL 1782280, at *10 (Fla. Div. Admin. Hrgs. May 5, 
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2011) (same).  

The Commission finds that the ALJ’s findings on traffic improvement are policy-infused 

considerations that are owed no deference, and that the ALJ improperly rendered her own policy 

opinion about the traffic improvements rather than subject the data and analysis to the “fairly 

debatable” standard. The findings in Paragraphs 153-155 that the Plan Amendment is not 

supported by data and analysis regarding transportation improvements is a conclusion of law 

because it determines one element of the statutory “in compliance” standard. Based on the 

foregoing discussion, the Commission finds that the County made a fairly debatable 

determination that adequate data and analysis shows that the Plan Amendment will provide 

transportation improvements, and the County’s fairly debatable determination is owed great 

deference. The Commission therefore determines that Petitioners failed to prove beyond fair 

debate that the Plan Amendment is not based on adequate data and analysis on the issue of 

whether the Plan Amendment will provide transportation improvements. The substituted 

conclusion of law below is thus as or more reasonable than the ALJ’s.  

The Commission therefore modifies Paragraphs 153-155 as follows: 

153. While the The study does reveal significant reduced congestion on certain 

roadway segments in the West Kendall area during morning and evening rush 

hours., overall the study supports a finding of minimally increased mobility in 

the study area. For example, analysis of the alignment most closely 

approximating the new corridor, scenario 2.1D, results in a reduction of 

6,988 vehicles on SW 8th Street, and reduction of 6,264 vehicles on SW 88th 

Street. But, the impact on daily traffic volumes is minor. The data and 

analysis also show significantly reduced congestion on West Kendall’s 

surface streets throughout the day. Moreover, these traffic-volume 

improvements would be significant during the morning and afternoon rush 

hours. Other metrics also show that the final adopted alignment improves 

transportation for West Kendall and within the overall traffic study area. 

The availability of additional roadway capacity enhances mobility, which 

results in a higher throughput traveling in a shorter amount of time. A 

comparison of the “build” and “no-build” scenarios based on the Application 

alignment shows an average daily reduction in Vehicle Hours Traveled 

(VHT) from 226,033 to 218,803 and an average daily increase in travel speed 

from 27.72 mph to 29.34 mph, even with an overall average daily increase in 

the traffic volume and an increase in Vehicle Miles Traveled (VMT) for the 

entire traffic study area. The total reduction in vehicle hours traveled (“VHT”) 

for the entire study area for morning rush hour is four percent, and for evening 
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rush hour is five percent. The average annual daily reduction in VHT is just over 

three percent (a reduction from 226,033 to 218,803), and an average daily 

increase in travel speed from 27.72 mph to 29.34 mph.  

 

154. The data also shows the greatest reduction in vehicle miles travelled 

(“VMT”) is six percent. 

 

155. Notably, the new corridor would result in an improvement of the LOS for 

almost less than half of the roadways within the study area. 8th Street, east of 

157th Avenue, would improve from LOS D to C; Bird Road would improve from 

LOS E to D; 120th Street would improve from LOS D to C; and 157th Avenue, 

north of 136th Street, would improve from LOS F to C. The remaining seven 

segments studied would remain at their existing LOS, including 137th Avenue, 

south of the new corridor, which would continue to operate at LOS F. 

 

County Exceptions 29-31: Paragraphs 156, 159, and 160 – GRANTED 

The County takes exception to the finding in Paragraph 156 that “the data reveal that the 

improvements in West Kendall congestion would be, as Petitioner’s expert described, ‘meager.’” 

The County argues this is essentially a rephrasing of her finding in Paragraph 153 that “overall 

the study supports a finding of minimally increased mobility in the study area.” For all the 

reasons explained with respect to this finding in Paragraph 153, this finding in Paragraph 156 

was based on an incorrect interpretation of the CDMP, was not made as a result of a “fairly 

debatable” analysis, is a policy-infused finding, and is not entitled to deference.  

The County also takes exception to the finding in Paragraph 156 that the data “provide no 

support for a finding that the Plan Amendment will accomplish its second objective – improving 

the commute time to downtown and other employment centers.” The County argues that the ALJ 

failed to comply with the essential requirements of law because she conducted an analysis that 

the CDMP does not require. According to the County, the question is whether data and analysis 

show transportation improvements consistent with the policies identified in the Exceptions to 

Paragraphs 153–155, such as the requirement that the County maintain or improve roadway 

levels of service. Under the County’s interpretation, “improving commute times” is not required 

by any existing CDMP or statutory provisions to justify a roadway improvement and is thus not 

legally relevant. In this respect, the County contends that the ALJ also reached an incorrect 

conclusion of law by misinterpreting the CDMP to require an analysis of commute times.  
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Because the County’s interpretation is fairly debatable, Florida law requires the 

Commission to defer to the County. The Commission specifically finds that the substituted 

conclusion of law below is as or more reasonable than the ALJ’s conclusion.  

The Commission further finds that, in imposing an analysis that the County reasonably 

interpreted the CDMP not to require, the ALJ applied the wrong law and therefore did not 

comply with the essential requirements of law.  

The County additionally argues that, even if the CDMP required the County to consider 

improvements to commute times, the ALJ failed to comply with the essential requirements of 

law because she did not apply the “fairly debatable” standard in assessing the evidence regarding 

commute times. The County further argues this finding is policy-infused and thus not entitled to 

deference. In support, the County cites data that, contrary to the ALJ’s finding, do support “a 

finding that the Plan Amendment will accomplish its second objective – improving the commute 

time to downtown and other employment centers.” Such data include the SERPM model, which 

automatically includes the distribution of trips from the origin zones to destination zones, the 

PD&E study, and testimony by the County’s fact witness, Mr. Sosa, and transportation planning 

expert, Mr. Sandanasamy. The County summarized this data as follows: for a person commuting 

from West Kendall (that is, within the traffic study area) to an employment center in Downtown 

Miami, Doral, or somewhere else outside the traffic study area, the part of the commute that 

occurs within the traffic study area will take less time to complete, and the part of the commute 

that occurs outside the traffic study area will take the same time to complete as if the new 

corridor were not built; thus, because that commuter saved time within the traffic study area, the 

commuter saved time on the commute as a whole.  

The County presented evidence that commute times would improve, and thus the “fairly 

debatable” standard required the ALJ to assess whether the evidence regarding commute times 

was fairly debatable. But instead of making a “fairly debatable” determination, the ALJ simply 

agreed with Petitioners’ experts’ opinions. The Commission therefore finds that the ALJ did not 

apply the “fairly debatable” standard in assessing the evidence regarding commute times. 

Consequently, the ALJ’s findings regarding commute times were not based on proceedings that 

complied with the essential requirements of law.  

The finding in Paragraph 156 that the Plan Amendment is not supported by data and 

analysis regarding commute-time improvements is a conclusion of law because it determines one 
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element of the statutory “in compliance” standard. Based on the foregoing discussion, the 

Commission finds the County reached a fairly debatable determination that there exists adequate 

data and analysis showing the Plan Amendment will improve commute times, and the County’s 

fairly debatable determination is owed great deference. The Commission therefore determines 

that Petitioners failed to prove beyond fair debate that the Plan Amendment is not based on 

adequate data and analysis on the issue of whether the Plan Amendment will create sufficient 

commute-time improvements. The substituted conclusion of law below is thus as or more 

reasonable than the ALJ’s.  

For essentially the same reasons as the County took exception to Paragraph 156, the 

County takes exception to Paragraph 159’s finding that Mr. Mullerat’s testimony—“that it was 

not an acceptable planning practice to have ignored origin and destination trips”—was credible, 

and to Paragraph 160’s findings that “the study contains no information about impact on 

commute times to those destinations” and that “[t]he data is silent on whether the time to those 

destinations will increase, decrease, or stay the same.”  

The County argues that these findings are irrelevant because, as explained with respect to 

Paragraph 156: the ALJ failed to comply with the essential requirements of law and reached an 

incorrect conclusion of law in interpreting the CDMP to require an analysis of improvements to 

commute times; and the ALJ failed to comply with the essential requirements of law when she 

failed to apply the “fairly debatable” standard to the question of whether the data and analysis 

showed improvements to commute times. The County also argues these findings are policy-

infused and thus not entitled to deference.  

Finally, the County argues that, contrary to these findings, the record does indeed contain 

evidence showing (1) that the County considered origin and destination trips, (2) that there is 

information about impact on commute times to commuting destinations, and (3) that the time to 

those destinations will decrease. Because the ALJ’s findings of fact in Paragraphs 156 and 160 

are that certain evidence did not exist, but the record shows that the evidence did exist, the ALJ’s 

findings are not supported by competent substantial evidence. 

For the reasons stated with respect to Paragraph 156, the Commission determines the 

findings in Paragraphs 159 and 160 do not comply with the essential requirements of law, are 

policy-infused findings not entitled to deference, and are not supported by competent substantial 

evidence.  
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The Commission therefore modifies Paragraphs 156, 159, and 160 as follows:  

156. Not only does the data reveal that the improvements in West Kendall 

congestion would be, as Petitioner’s expert described, “meager,” but also 

they provide no support for a finding that the Plan Amendment will 

accomplish its second objective—improving the commute time to downtown 

and other employment centers. In light of the competing data and analysis 

and expert testimony, it is at least fairly debatable that the Plan Amendment 

would provide transportation improvements for West Kendall residents and 

is internally consistent with CDMP policies governing the provision of 

transportation infrastructure, such as: Objective TC-1, which calls for “all 

roadways . . . [to] operate at the adopted level of service (LOS) standards or 

better”; the Transportation Element Goal to “[d]evelop and maintain an 

integrated multimodal transportation system . . . to move people of all ages 

and abilities and goods in a manner consistent with overall countywide land 

use”; and the Traffic Circulation Subelement Goal to “[d]evelop, operate and 

maintain a safe, efficient and economical traffic circulation system . . . that 

provides ease of mobility to all people and for all goods. . . .”  

 

159. Mr. Mullerat testified, credibly, that it was not an acceptable planning 

practice to have ignored origin and destination trips, but this opinion was 

irrelevant because the data and analysis did not ignore origin and destination 

trips. The data and analysis in fact showed that the SERPM model used in 

the analysis automatically includes the distribution of trips from the origin 

zones to destination zones. The data and analysis further showed that, for 

trips that took place partly within the traffic study area and partly outside 

the traffic study area (such as commutes from West Kendall to Downtown 

Miami or Doral), the traffic benefits were significant inside the traffic study 

area and the traffic impacts outside the traffic study area were insignificant; 

thus, driving times from within the traffic study area to points outside 

improved overall because of the improvements within the traffic study area. 

 

160. The majority of the commuters who utilize the new corridor will be 

traveling beyond this three-mile stretch on to downtown, the hospitals, the airport, 

and other major trip attractors, yet the study contains no information about 

impact on commute times to those destinations. The data is silent on whether 

the time to those destinations will increase, decrease, or stay the same. The 

data and analysis show that, for a person commuting from West Kendall 

(that is, within the traffic study area) to an employment center in Downtown 

Miami, Doral, or somewhere else outside the traffic study area, the part of 

the commute that occurs within the traffic study area will take less time to 
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complete, and the part of the commute that occurs outside the traffic study 

area will take the same time to complete as if the new corridor were not built. 

Because that commuter saved time within the traffic study area, the 

commuter saved time on the commute as a whole. The data and analysis 

therefore show that commute times to downtown, the hospitals, the airport, 

and other major trip attractors will decrease. 

 

County Exception 32: Paragraph 161 and Footnote 15 – GRANTED 

The County takes exception to the finding in Paragraph 161, which relates to traffic data, 

as not complying with the essential requirements of law to the extent that the finding considers 

that the roadway passes “outside of the UDB, through active agricultural lands, through 

environmentally-sensitive lands, and through the West Wellfield.” The County argues that this is 

irrelevant to the data and analysis regarding improvements in traffic mobility, so to the extent the 

ALJ considered these facts when analyzing data and analysis for traffic mobility, the ALJ 

applied the wrong law. The Commission finds that Paragraph 161 did not comply with the 

essential requirements of law to the extent that it evaluated the data and analysis on the basis of 

these irrelevant considerations.  

In addition, the County takes exception to Paragraph 161’s reference to the LOS on a 

three-mile stretch of the existing Dolphin Expressway dropping to D after the Kendall Parkway 

is built. The County contends that finding applies the wrong law, and thus does not comply with 

the essential requirements of law, because the CDMP currently establishes the level of service 

for that segment to be LOS D and the segment would therefore continue to operate within the 

CDMP adopted level of service. The Commission finds that Paragraph 161 did not comply with 

the essential requirements of law to the extent that it evaluated the data and analysis under an 

LOS standard that is contrary to the LOS standard in the CDMP. This finding is also an incorrect 

conclusion of law, as it misinterprets the CDMP. The substituted conclusion of law below is thus 

as or more reasonable than the ALJ’s.  

The County takes further exception to the finding in Footnote 15 of Paragraph 161 that 

“[a] project to widen the existing segment of the Dolphin Espressway [sic] from four to six lanes 

is expected to re-establish the higher functioning LOS C” but that “no evidence was introduced 

at final hearing to establish the timeframe for that project.” The County argues that finding 

applies the wrong law, and thus does not comply with the essential requirements of law, because 

having a specific timeframe is not legally required in this context, just as the Plan Amendment 
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does not specify a timeframe for the Kendall Parkway to be built. As explained above, the 

County contends the legal standard is whether it is fairly debatable that the Plan Amendment will 

provide transportation improvements to West Kendall; the County asserts that the existence of a 

project to widen the existing segment and improve commute times provides data and analysis 

that the Plan Amendment will improve commutes. The Commission finds that Footnote 15 did 

not comply with the essential requirements of law to the extent that it evaluated the data and 

analysis against a standard that is not legally applicable. This finding is also an incorrect 

conclusion of law to the extent that it misinterpreted the CDMP. The substituted conclusion of 

law below is thus as or more reasonable than the ALJ’s.  

Footnote 15 is rejected in its entirety, and Paragraph 161 is modified as follows: 

161. Furthermore, the existing segment of the Dolphin Espressway operates at 

a LOS C, at least for the first three miles traveling east from its current 

termination point. The data shows that, after the new corridor is built, the LOS 

drops to D in that three-mile stretch. So, commuters will drive 13 miles, outside 

of the UDB, through active agricultural lands, through environmentally-

sensitive lands, and through the West Wellfield, only to connect with the 

existing expressway operating at an LOS lower than it operates at today. But 

LOS D is the County’s adopted LOS standard for that segment, and a 

project to widen the existing segment of the Dolphin Expressway from four 

to six lanes is expected to re-establish the higher functioning of the 

expressway at LOS C. 15 

 

County Exception 33: Paragraph 189 – GRANTED 

The County takes exception to the finding in Paragraph 189 that “[t]here is no data to 

determine whether the County’s directive to another agency to fund and build 13 miles of mass 

transit service along the expressway route, will actually ‘promote mass transit use,’ as required 

by the Plan.” The County argues the finding is not supported by competent substantial evidence 

because the County did introduce data showing that the Plan Amendment “promote[s] mass 

transit use”; indeed, in Paragraph 191, the ALJ recognized that the evidence showed that the Plan 

Amendment is consistent with Policy TE-1A’s requirement to “promote mass transit use.” It is 

illogical to find that the Plan Amendment is consistent with the policy to “promote mass transit 

use” but to also find that there is no data to show that the Plan Amendment would “promote mass 

transit use.” In support, the County cites the ALJ’s own findings in Paragraphs 188 and 191, as 

well as Policy TC-3D and the testimony of Mr. Sandanasamy. (Tr. vol. 8 at 1198-1200).  
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The ALJ did not find any of this evidence to be inadmissible or to lack credibility. 

Because the ALJ’s finding of fact is that certain data did not exist, but the record shows that the 

data did exist, this finding is not supported by competent substantial evidence. 

The finding in Paragraph 189 that the Plan Amendment is not supported by data and 

analysis regarding promotion of mass transit use is also a conclusion of law because it 

determines one element of the statutory “in compliance” standard. Given the admitted evidence, 

the County reached a fairly debatable determination that there exists adequate data and analysis 

regarding promotion of mass transit use, and the County’s fairly debatable determination is owed 

great deference. The Commission therefore determines that Petitioners failed to prove beyond 

fair debate that the Plan Amendment is not based on adequate data and analysis regarding 

promotion of mass transit use. The substituted conclusion of law below is thus as or more 

reasonable than the ALJ’s.  

The Commission therefore modifies Paragraph 189 as follows: 

189. Mr. Woerner’s testimony was not credible. As discussed above, the 

projection Mr. Woerner referred to was never made. There is no data to 

determine whether the County’s directive to another agency to fund and 

build 13 miles of mass transit service along the expressway route, will 

actually “promote mass transit use,” as required by the Plan. Although the 

projection Mr. Woerner referred to was never made, the fact that the transit 

line for the new corridor will connect with the SMART corridor transit lines 

on Kendall Drive and Tamiami Trail is adequate data and analysis as to 

whether the Plan Amendment “promote[s] mass transit use.” Moreover, 

Policy TC-3D requires this roadway to be designed to incorporate transit 

improvements such as dedicated bus lanes wherever feasible. 

 

County Exception 34: Paragraph 190 – GRANTED 

The County takes exception to Paragraph 190 as an incorrect conclusion of law for 

fundamentally misinterpreting Policy TC-4F and finding the Plan Amendment inconsistent with 

that misreading. The ALJ read Policy TC-4F as requiring the Plan Amendment itself to “shift the 

travel mode” in this part of the County “from single occupancy vehicle to mass transit.” The 

County argues that the interpretation defies the plain language of the policy and ignores the 

policy’s operative language, that the ALJ cherry-picked phrases, and that Policy TC-4F, by its 

plain language, does not require each individual plan amendment to “shift the travel mode.”  

Policy TC-4F states in full: “The County shall consistently improve strategies to 
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facilitate a Countywide shift in travel modes from personal automobile use to pedestrian, bicycle 

and transit modes. The priority for transportation infrastructure expenditures shall be to insure 

that pedestrian, bicycle and transit features are incorporated into roadway design.” The County 

interprets the operative portion of Policy TC-4F’s plain language to be the requirement to 

“consistently improve strategies,” and the directive “to facilitate a Countywide shift in travel 

modes from personal automobile use to pedestrian, bicycle and transit modes” is the goal of 

those strategies. Moreover, the plain language assumes that roadways will continue to be built. 

The County argues that, under Policy TC-4F, the Plan Amendment to build a new 

highway to serve existing transportation needs that were shown not to be able to be served by 

mass transit alone was not inconsistent with an overall policy to “consistently improve” 

strategies to shift travel modes. Moreover, the County contends that the Plan Amendment 

satisfies Policy TC-4F because the Plan Amendment improves the County’s strategy to change 

people’s preferred travel modes by requiring the new corridor to provide: (1) mass transit service 

that is coordinated with the County’s existing service (Policy MT-4D); (2) a multi-use 

recreational trail for walking, cycling, and horseback riding that is coordinated with existing 

trails (Policy MT-4E); and (3) park and ride facilities (Policy TC-1L).  

Given that the interpretation of Policy TC-4F is subject to fair debate, the County reached 

a fairly debatable determination of consistency with Policy TC-4F, and the County’s fairly 

debatable determination is owed great deference. The Commission determines that Petitioners 

failed to prove beyond fair debate that the Plan Amendment is inconsistent with Policy TC-4F. 

The substituted conclusion of law below is thus as or more reasonable than the ALJ’s.  

The Commission therefore modifies Paragraph 190 as follows: 

190. The burden was on Petitioners to prove that the Plan Amendment is 

inconsistent with the cited goals and policies. Petitioners did not prove that the 

Plan Amendment is inconsistent with Policy TC-4F, because all the experts 

agreed that the Plan Amendment does not “shift the travel mode” in this part 

of the County “from single occupancy vehicle to mass transit.”. In the first 

instance, Policy TC-4F does not require each individual plan amendment to 

create a “shift in travel modes.” And because the Plan Amendment provides 

a new transit line, new bicycle trails, and new park and ride facilities, it is at 

least fairly debatable the Plan Amendment helps the County “consistently 

improve strategies to facilitate a Countywide shift in travel modes from 

personal automobile use to pedestrian, bicycle and transit modes.” 
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County Exception 35: Paragraph 199 – GRANTED 

The County takes exception to Paragraph 199 as an incorrect conclusion of law. In this 

paragraph, the ALJ cites Boca Raton v. Boca Villas Corp., 371 So. 2d 154, 159 (Fla. 4th DCA 

1979), for the proposition that she maintains the authority to “determine the weight and 

credibility factors to be attributed to the experts.” The County agrees that authority exists as a 

general matter, but the County argues the ALJ incorrectly reads Boca Villas Corp. as allowing 

this “in compliance” proceeding under chapter 163 to be a credibility contest in which she can 

pick and choose which experts she agrees with.  

In the over forty years since Boca Villas Corp. was decided, no court has read the 

decision as broadly as the ALJ did here. And for good reason, since in an “in compliance” 

proceeding under chapter 163, the role of the ALJ is not to choose which expert is most 

convincing, but rather to assess whether conflicting expert testimony renders a disputed legal 

issue “fairly debatable.”  

The County argues the ALJ’s reliance on Boca Villas Corp. is also an incorrect 

conclusion of law because Boca Villas Corp. is factually distinguishable. In Boca Villas Corp., 

the city tried to justify adopting a cap on total dwelling units, but the city’s own experts testified 

that the cap was unnecessary to address any planning or infrastructure issues; thus, the court was 

left with nothing but those same experts’ opinions later trying to justify the cap. Id. at 155–56.  

The Commission finds Boca Villas Corp. does not support the ALJ’s conclusion that 

“[t]he mere existence of contravening evidence is not sufficient to establish that a land planning 

decision is ‘fairly debatable.’” Rather, Boca Villas Corp. stands for the more limited proposition 

that, where the evidence does not provide any factual underpinnings to support the local 

government decision, then an expert’s bare opinion may not be sufficient. As the court in that 

case found, “[t]he case was largely presented in abstract and without specific factual showing of 

real necessity.” Id. at 157. This case, which introduced volumes of data, is very different. This 

substituted conclusion of law is thus as or more reasonable than the ALJ’s.  

The Commission therefore rejects Paragraph 199 in its entirety.  

County Exceptions 36 and 38: Paragraphs 201 and 205 – GRANTED 

The County takes exception to the ALJ’s conclusions in Paragraphs 201 and 205 that the 

new corridor is “development,” as that term is defined by the Community Planning Act, and that 

no statutory exemption applies. The County argues these are incorrect conclusions of law.  
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As discussed above for Paragraphs 46, 49, and 50, the County interprets the term 

“development” for these purposes based on the CDMP’s use of that term, and that term does not 

include roadways; moreover, the County does not interpret the term “development” in the CDMP 

based on the statutory definition of “development” in § 380.04, Florida Statutes. Nevertheless, 

the County had argued in its proposed recommended order to the ALJ that, even if that statutory 

definition applied to the new corridor, the statutory exemption in § 380.04(3)(a) would apply 

such that the new corridor would not be considered “development” even under the statutory 

definition. That exemption provides that any “[w]ork by a highway or road agency or railroad 

company for the maintenance or improvement of a road or railroad track, if the work is carried 

out on land within the boundaries of the right-of-way,” is not “development.”  

In Paragraphs 205–206, the ALJ rejected the County’s argument and ruled that the term 

“right-of-way” in § 380.04(3)(a) is limited to only “established” right-of-way. The County 

argues that, in so ruling, the ALJ erroneously relied on Miami-Dade County v. Florida Power & 

Light Co., 208 So. 3d 111 (Fla. 3d DCA 2016), in which the court interpreted a different 

exemption with materially different language, § 380.04(3)(b), Fla. Stat. The Commission agrees 

that the ALJ’s reliance on that case is misplaced. Furthermore, the ALJ’s interpretation of the 

term “right-of-way” in § 380.04(3)(a) as meaning “established right-of-way” impermissibly 

amends the plain language of the statute, which only the Legislature may do. See Surf Works, 

L.L.C. v. City of Jacksonville Beach, 230 So. 3d 925, 930 (Fla. 1st DCA 2017).  

Here, the construction of a highway is always done within a road right-of-way. See 

§ 334.03(21), Fla. Stat. (“‘Right-of-way’ means land in which the state, the department, a 

county, or a municipality owns the fee or has an easement devoted to or required for use as a 

transportation facility.”). The new corridor will not be a private road for the sole benefit of a 

private entity, but rather will be a road that is open to, and used by, the public. As such, the more 

reasonable conclusion of law is that the new corridor is a right-of-way and that work within a 

road right-of-way, including the new corridor, is never considered “development” under 

§ 380.04(3)(a), Fla. Stat. Indeed, under the ALJ’s interpretation, a proposed roadway would be 

considered “development” at the time it is being planned but before the right-of-way is acquired, 

but would cease to be “development” after the right-of-way has been acquired and when 

construction commences. That absurd interpretation is an incorrect conclusion of law. The 

substituted conclusion of law below is thus as or more reasonable than the ALJ’s.  
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The County further argues that, as explained in the Exceptions to Paragraphs 46, 49, and 

50, the statutory definition of “development,” including its exemptions, is irrelevant because 

what matters for the Plan Amendment’s internal consistency is how the CDMP itself treats 

roadways. The County therefore contends that Paragraphs 201 and 205 are premised on an 

incorrect conclusion of law. The Commission agrees that the more reasonable conclusion of law 

is that the statutory definition of “development” is irrelevant to the Plan Amendment’s internal 

consistency with the CDMP.  

The Commission therefore rejects Paragraph 205 in its entirety and modifies Paragraph 

201 as follows: 

201. Contrary to Respondent’s contention, the The new corridor is not 

“development,” as that term is defined by the Community Planning Act.17 

 

County Exception 37: Paragraph 201, Footnote 17 – GRANTED 

The County takes exception to the ALJ’s finding in Paragraph 201, Footnote 17, that 

some of Mr. Woerner’s testimony as to whether the new corridor qualifies as development or a 

land use was “conclusory.” The County argues this finding is not supported by competent 

substantial evidence because, as explained above with respect to Paragraph 46, Mr. Woerner 

gave thoughtful, thorough testimony on this issue – the opposite of conclusory, and the ALJ did 

not quote or otherwise cite the testimony she found conclusory. The Commission finds that this 

finding is not supported by competent substantial evidence and that, even if it were, it would 

have very limited value given that it does not cite or quote any specific testimony.  

The County argues this finding is also an incorrect conclusion of law to the extent that the 

ALJ dismissed the testimony as “irrelevant” because “it goes to a legal issue.” The County 

argues that the ruling might have made sense if Mr. Woerner testified about the meaning of the 

term “development” under the Florida Statutes, but he did not, and he testified instead about 

what the term “development” means under the CDMP and how as a planner he applied the 

concept of “development” in interpreting the CDMP. The County notes that the ALJ accepted 

multiple experts in comprehensive planning or related fields and permitted them to testify about 

how to understand and apply terms and concepts of the CDMP, and Mr. Woerner had the added 

benefit of having worked with the County’s CDMP for many years. The Commission determines 

that this finding is an incorrect conclusion of law and violates the essential requirements of the 

law by applying the wrong law. Mr. Woerner’s testimony about what the term “development” 
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means under the CDMP is no more irrelevant than the opinions of Petitioners’ experts’ 

interpreting the CDMP that the ALJ accepted. The substituted conclusion of law below is thus as 

or more reasonable than the ALJ’s.  

The Commission therefore modifies Paragraph 201, Footnote 17 as follows:  

17 Respondent elicited conclusory opinion testimony from Mr. Woerner that, 

under the County’s CDMP, the new corridor was neither a development nor a 

land use. Although there was no objection from Petitioner’s counsel, that 

testimony is irrelevant as it goes to a legal issue. 

 

County Exception 39: Paragraph 206 – GRANTED 

The County takes exception to the conclusion in Paragraph 206 as an incorrect 

conclusion of law because it assumes that the applicable statutory exemption applies only when 

right-of-way already exists. As explained above with respect to Paragraphs 201 and 205, 

§ 380.04(3)(a), Fla. Stat., applies to any right-of-way, regardless of when it is established. The 

County thus argues that, although the new corridor does not yet have established right-of-way, it 

eventually will, and therefore § 380.04(3)(a) will apply so that the new corridor does not 

constitute “development” under the Community Planning Act. Nevertheless, as explained above 

with respect to Paragraphs 201 and 205, the County argues the statutory definition of 

“development,” including its exemptions, is irrelevant because what matters for the Plan 

Amendment’s internal consistency is the CDMP’s distinction between development and roads.  

The Commission agrees that Paragraph 206 is premised on an incorrect conclusion of law 

and that the more reasonable conclusion of law is that the statutory exemption the County 

invoked would apply but, more importantly, the statutory definition of “development” is 

irrelevant to whether the Plan Amendment is internally consistent with the CDMP.  

The Commission therefore strikes Paragraph 206 and Footnote 18 in its entirety.  

County Exception 40: Paragraph 207 – GRANTED 

As explained above with respect to Paragraphs 46 and 49–51, Petitioners failed to prove 

beyond fair debate that the Plan Amendment is inconsistent with the unnumbered policy 

statements in paragraph 46 appearing on pages I-60, I-61, and I-74 of the Plan. The substituted 

conclusion of law below is thus as or more reasonable than the ALJ’s.   

The Commission therefore modifies Paragraph 207 as follows: 
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207. Petitioners proved did not prove that the Plan Amendment is inconsistent 

with the unnumbered policy statements in paragraph 46 appearing on pages I-60, 

I-61, and I-74 of the Plan. 

 

County Exception 41: Paragraph 207, Footnote 19 – GRANTED 

As explained above with respect to Paragraph 76, Footnote 7, Petitioners failed to prove 

beyond fair debate that the Plan Amendment is inconsistent with the policy statement relating to 

the Open Land Subarea 3 appearing on page I-68 of the Plan. The substituted conclusion of law 

below is thus as or more reasonable than the ALJ’s.   

The Commission therefore modifies Paragraph 207, Footnote 19 as follows: 

19 As well as Petitioners also did not prove that the Plan Amendment is 

inconsistent with the policy statement relating to the Open Land Subarea 3 

appearing on page I-68 of the Plan. 

 

County Exception 42: Paragraph 208 – GRANTED 

The County takes exception to Paragraph 208’s conclusion that Petitioners proved the 

Plan Amendment is inconsistent with Policies CON-1B, CON-3B, TE-1A, and TC-1F, and 

Objective CON 7.  

As to Policy CON-1B, the County argues the ALJ’s finding is an incorrect conclusion of 

law and is internally inconsistent with the ALJ’s own findings, since in Paragraph 191, she 

concluded Petitioners did not prove the Plan Amendment to be inconsistent with Policy CON-

1B. The County argues it is also at least fairly debatable that the Plan Amendment is consistent 

with Policy CON-1B because, as explained above with respect to Paragraph 190, the Plan 

Amendment requires the new corridor to provide mass transit service, a multi-use recreational 

trail, and park and ride facilities.  

The Commission determines that the County reached a fairly debatable determination of 

consistency with Policy CON-1B, and the County’s fairly debatable determination is owed great 

deference. The Commission therefore determines that Petitioners failed to prove beyond fair 

debate that the Plan Amendment is internally inconsistent with Policy CON-1B.   

As explained above with respect to Paragraphs 73–76, Petitioners failed to prove beyond 

fair debate that the Plan Amendment is inconsistent with Policy CON-3B.  

As to Objective CON-7, the County argues that is an incorrect conclusion of law and also 
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internally inconsistent with the ALJ’s own findings, since in Paragraphs 87 and 98, she 

concluded that Petitioners did not prove the Plan Amendment is inconsistent with Objective 

CON-7. The County argues it is also at least fairly debatable that the Plan Amendment is 

consistent with Objective CON-7 because, as explained above with respect to Paragraph 74, the 

Plan Amendment’s new Policies LU-3T and LU-1W protect and preserve the biological and 

hydrological functions of impacted wetlands.  

Petitioners respond that the ALJ found Policy LU-3T unsupported by data and analysis. 

But the ALJ made no such finding, and Petitioners did not file an exception as to this issue.  

The Commission determines that the County reached a fairly debatable determination of 

consistency with Objective CON-7, and the County’s fairly debatable determination is owed 

great deference. The Commission therefore determines that Petitioners failed to prove beyond 

fair debate that the Plan Amendment is internally inconsistent with Objective CON-7.  

As to Policy TE-1A, the County argues that this is an incorrect conclusion of law and is 

internally inconsistent with the ALJ’s own findings, since in Paragraph 191, she concluded that 

Petitioners did not prove the Plan Amendment is inconsistent with Policy TE-1A. The County 

argues it is also at least fairly debatable that the Plan Amendment is consistent with Policy TE-

1A for the same reasons that it is at least fairly debatable that it is consistent with Policy CON-

1B. The Commission determines that the County reached a fairly debatable determination of 

consistency with Policy TE-1A, and the County’s fairly debatable determination is owed great 

deference. The Commission therefore determines that Petitioners failed to prove beyond fair 

debate that the Plan Amendment is internally inconsistent with Policy TE-1A.  

As to Policy TC-4F, as explained above with respect to Paragraph 190, Petitioners failed 

to prove beyond fair debate that the Plan Amendment is inconsistent with this policy.  

For the foregoing reasons, the substituted conclusions of law below are as or more 

reasonable than the ALJ’s. 

The Commission therefore modifies Paragraph 208 as follows: 

208. Further, Petitioners proved did not prove that the Plan Amendment is 

internally inconsistent with the following Plan objectives and policies: CON 1B; 

CON 3B; Objective CON 7; and TE-1A and TC-4F. 

 

County Exception 43: Paragraph 209 – GRANTED 

The County takes exception to Paragraph 209’s conclusion that Petitioners proved 
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beyond fair debate that the Plan Amendment is inconsistent with section 163.3177(2), Fla. Stat. 

As explained above, Petitioners failed to prove beyond fair debate that the Plan Amendment is 

inconsistent with any provisions of the CDMP. The substituted conclusion of law below is thus 

as or more reasonable than the ALJ’s.  

The Commission therefore modifies Paragraph 209 as follows: 

209. Petitioners proved did not prove beyond fair debate that the Plan 

Amendment is inconsistent with section 163.3177(2). 

 

County Exception 44: Paragraph 212 – GRANTED 

As explained above with respect to Paragraph 102, Footnote 9; Paragraph 103; Paragraph 

104, Footnote 10; Paragraphs 105 and 107–09; Paragraph 109, Footnote 11; and Paragraphs 110 

and 111, Petitioners failed to prove beyond fair debate that the Plan Amendment did not react 

appropriately to the District Letter regarding consistency with CERP. The substituted conclusion 

of law below is thus as or more reasonable than the ALJ’s.   

The Commission therefore modifies Paragraph 212 as follows: 

212. Based upon the foregoing Findings of Fact, Petitioners proved did not 

prove beyond fair debate that the Plan Amendment does not react appropriately to 

data regarding the District’s request requirement for more information to 

determine consistency with CERP projects. As discussed in the Findings of 

Fact, the County adopted the Plan Amendment without a determination 

from the District, even though the Plan requires denial of any plan 

amendment application which is inconsistent with a CERP project or 

objective. 

 

County Exception 45: Paragraph 213 – GRANTED 

As explained above with respect to Paragraphs 152–56, 159–61 and Footnote 15, and 

Paragraphs 189–90, Petitioners failed to prove beyond fair debate that the Plan Amendment is an 

inappropriate reaction to the transportation data. The substituted conclusion of law below is thus 

as or more reasonable than the ALJ’s.  

The Commission therefore modifies Paragraph 213 as follows: 

213. Similarly, Petitioners proved did not prove that the Plan Amendment is 

not an appropriate reaction to transportation data, specifically the data 

demonstrating that the new corridor will make “meager” improvements to 

mobility in the West Kendall area, and no overall improvement in commutes 
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from West Kendall to downtown, the airport, or other employment and 

urban centers to the east and north. Likewise, the Plan Amendment is not 

based on data and analysis to support use of the mass transit option that the 

Plan Amendment mandates to be co-located within the new corridor. 

 

County Exception 46: Paragraph 214 – GRANTED 

The County takes exception to Paragraph 214’s conclusion that Petitioners proved 

beyond fair debate that the Plan Amendment is inconsistent with the “data and analysis” 

requirements of section 163.3177(1)(f), Fla. Stat. As explained above, Petitioners failed to prove 

beyond fair debate that the Plan Amendment is not based on adequate data and analysis for any 

of the “data and analysis” issues discussed above. The substituted conclusion of law below is 

thus as or more reasonable than the ALJ’s.  

The Commission therefore modifies Paragraph 214 as follows: 

214. Petitioners proved did not prove beyond fair debate that the Plan 

Amendment is inconsistent with section 163.3177(1)(f). 

 

County Exception 47: Paragraph 215 – GRANTED 

The County takes exception to Paragraph 215’s conclusion that Petitioners proved 

beyond fair debate that the Plan Amendment is “not in compliance as that term is defined in 

section 163.3184(1)(a) [sic].” As explained above, Petitioners did not prove any of their “in 

compliance” claims beyond fair debate. The substituted conclusion of law below is thus as or 

more reasonable than the ALJ’s.  

The Commission therefore modifies Paragraph 215 as follows: 

215. For the reasons stated above, Petitioners have not proven beyond fair 

debate that the Plan Amendment is not in compliance as that term is defined in 

section 163.3184(1)(b) (a). 

 

Petitioners Exception 1: Paragraph 86 – DENIED 

 Petitioners take exception to the ALJ’s finding in Paragraph 86 that the County “did 

consider the impact of the new corridor on CERP.” Petitioners argue that the County did not 

“consider” the impact of the new corridor on CERP. Petitioners’ argument hinges on a tortured 

interpretation of the term “consider,” as it is used in Policy CON-7J, and their interpretation is 

not as or more reasonable than that employed by the ALJ. Furthermore, as reflected above with 
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respect to Paragraphs 107 and 111, the record shows that the County considered the impact of 

the new corridor on CERP. The Commission therefore denies this exception.  

 

Petitioners Exception 2: Paragraph 67 – DENIED 

 Petitioners take exception to the ALJ’s finding in Paragraph 67 that the meaning of the 

term “facilities,” as used in Policy CON-3A, does not include the new corridor. Petitioners argue 

that the plain meaning of the term “facilities” should control, but the ALJ relied on the testimony 

of the County’s wellfield expert, Wilbur Mayorga, as well as other policies of the CDMP, to 

determine that the term “facilities” is a technical term that, in the context of Policy CON-3A, 

does not and cannot include roadways. The ALJ’s interpretation of Policy CON-3A was not an 

incorrect conclusion of law, and Petitioners’ interpretation of Policy CON-3A is not as or more 

reasonable than the ALJ’s. The Commission therefore denies this exception.  

 

Petitioners Exception 3: Paragraph 119 – DENIED 

 Petitioners take exception to the ALJ’s conclusion in Paragraph 119 that the Plan 

Amendment is not inconsistent with either the Concepts and Limitations interpretive text or 

Policy LU-8C. Petitioners’ argument is premised on their misinterpretation of Policy LU-8C, 

which they contend does not allow for the net loss of any agricultural land in the County. The 

ALJ’s interpretation of Policy LU-8C was not an incorrect conclusion of law, and Petitioners’ 

problematic interpretation of Policy LU-8C is not as or more reasonable than the ALJ’s. 

Petitioners also argue that the Plan Amendment is inconsistent with Policy LU-8C because the 

Plan Amendment does not affirmatively further Policy LU-8C. But neither the CDMP nor the 

Florida Statutes require plan amendments to affirmatively further every other provision of the 

CDMP, let alone Policy LU-8C; rather, a plan amendment must not be internally inconsistent 

with the CDMP. See Kelly v. City of Cocoa Beach, Case No. 90-3580GM, 1990 WL 749217, at 

*21 (Fla. Div. Admin. Hrgs. Mar. 4, 1991); accord Zemel v. Lee Cnty., Case No. 90-7793GM, 

1992 WL 880139, at *23 (Fla. Div. Admin. Hrgs. June 22, 1993), aff’d, 642 So. 2d 1367 (Fla. 1st 

DCA 1994). The Commission therefore denies this exception.  
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CONCLUSION 

The Commission adopts the findings of fact and conclusions of law in the Recommended 

Order except as specifically rejected or modified herein. Upon review of the entire record, the 

Recommended Order, and the exceptions filed by Petitioners and the County, the Commission 

determines that the Plan Amendment adopted by Miami-Dade County Ordinance No. 18-109 is 

“in compliance” under chapter 163, Florida Statutes.   



 

1 
 

STATE OF FLORIDA  

ADMINISTRATION COMMISSION 

AC CASE NO. ACC-20-005 

DOAH CASE NOS. 2018-5695GM, 2018-5696GM 

TROPICAL AUDUBON SOCIETY, and    

MICHELLE GARCIA                             

Petitioners,      

v.        

MIAMI-DADE COUNTY, FLORIDA, 

 Respondent. 

___________________________________/ 

 

PETITIONERS’ JOINT [PROPOSED] FINAL ORDER  

 

 This cause came before the Administration Commission (“Commission”), on June 15, 

2021, for consideration of the Recommended Order entered pursuant to § 163.3184, Fla. Stat., in 

the Division of Administrative Hearings (“DOAH”), Case Numbers 2018-5695GM and 2018-

5696GM (“Recommended Order”).  The Commission is charged with taking final agency. § 

163.3184(5)(d), Fla. Stat.  For the reasons explained below, the Commission rules that the Miami-

Dade County Comprehensive Plan Amendment, Ordinance No. 2019-109, is not “in compliance” 

as defined in § 163.3184(1)(b), Fla. Stat.  

I. BACKGROUND 

 On September 27, 2018, Miami-Dade County adopted Ordinance No. 18-209, amending 

its Comprehensive Plan (“Plan”) to amend the Land Use and Transportation Element to extend 

State Road 836/Dolphin Expressway (the “Plan Amendment”) from its current terminus at 

Northwest (NW) 137th Avenue and NW 12th Street to the West Kendall suburban area of the 

County.  The approximate 13-mile SR 836 extension (“SR 836 Extension”) is planned as a six-

lane tollway extending along Southwest (SW) 8th Street to approximately SW 167th Avenue, then 

continuing south as a four or six-lane expressway to connect with SW 136th Street in West 
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Kendall.  The Plan Amendment incorporates the Extension as a new corridor on the County’s 

Future Land Use Map (“FLUM”) and Transportation Element map.  The Plan Amendment changes 

some existing, and adds several new, policies in the Land Use, Open Space, Transportation and 

Intergovernmental Coordination Elements. 

 On October 26, 2018, Petitioners, Limonar Development, LLC, Wonderly Holdings, LLC; 

and Mills Family, LLC (“Limonar Petitioners”), filed a Petition with DOAH challenging the Plan 

Amendment pursuant to § 163.3184, Fla. Stat.  as did Petitioners Tropical Audubon Society and 

Michelle Garcia (“Audubon Petitioners”). DOAH consolidated the cases and held a final hearing 

on July 16 - 19 and 23 - 26, 2019. 

 On March 30, 2020, the ALJ issued a Recommended Order determining that the Plan 

Amendment is not “in compliance.”  The Recommended Order found that Petitioners proved 

beyond fair debate that the Plan Amendment did not react appropriately to data regarding the SR 

836 Extension’s consistency with projects that are part of the Comprehensive Everglades 

Restoration Plan (“CERP”).  Specifically, the Recommended Order found that the County did not 

react appropriately to data regarding the South Florida Water Management District’s (“District”) 

and Florida Department of Environmental Protection’s (“FDEP:) requests for an analysis of the 

SR 836 Extension’s consistency with CERP.  The County adopted the Plan Amendment without 

analyzing CERP consistency, even though the County’s Plan requires denial of any plan 

amendment application that is inconsistent with a CERP project or objective, and the District and 

FDEP had identified the missing analysis as essential to a compliance determination. 

 The Recommended Order found that Petitioners proved the Plan Amendment did not 

appropriately react to transportation data and analysis, specifically data demonstrating that the SR 

836 Extension would make only “meager” improvements to mobility in the West Kendall area, 
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would significantly increase congestion on existing segments of SR 836, and would provide no 

overall improvement whatsoever for commutes from West Kendall to downtown, the airport, or 

other employment and urban centers to the east and north.  The Recommended Order found that 

Petitioners proved that the Plan Amendment is not based on data and analysis to support the 

County’s claims that the Plan Amendment will co-locate mass transit with the new corridor. 

 Further, the Recommended Order found that the Petitioners proved the Plan Amendment 

rendered the existing Plan internally inconsistent because the Plan Amendment was inconsistent 

with the Plan’s overarching goal to protect sensitive natural resources and agriculture.  

Specifically, the Plan creates an Urban Development Boundary (“UDB”) and limits “public 

expenditures for urban services and infrastructure improvements … within the UDB and urban 

infrastructure is discouraged outside the UDB.” Plan I-61. The UDB “serve[s] as an envelope 

within public expenditures for urban infrastructure will be confined.” Plan I-74.   The 

Recommended Order found the Plan Amendment inconsistent with Plan policies that uses “that 

could compromise groundwater quality [in the Bird Drive Basin] shall not occur.” Plan I-68. 

 The Recommended Order found Petitioners proved the Plan Amendment was also 

inconsistent also with Plan CON-7, which requires the County to protect and preserve biological 

and hydrological functions of wetlands identified in the Land Use Element, which includes the 

Pennsuco Wetlands over which the SR 836 Extension would be built.  Plan CON-7 also requires 

that any proposed Plan amendment that is “inconsistent with CERP objectives, projects or features 

shall be denied.”  The Plan Amendment was also found inconsistent with Plan CON-3B which 

provides that “water management systems that recharge regional wellfields shall be protected and 

enhanced,” as well as Plan CON-1B, TE-1A and TC-4F, which require the County to provide 

alternatives to use of the private automobile. 
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II.   STANDARD OF REVIEW OF RECOMMENDED ORDER 

The Administrative Procedure Act requires the Commission to adopt the ALJ’s 

Recommended Order, except under certain defined circumstances.  See Miami- Dade Cty. v. Dep 

't of Cmty. Affairs, 54 So. 3d 633, 634 (Fla. 1st DCA 2011) (“The scope of  the … Commission’s 

review of the ALJ’s recommended order is limited by … [§]120.57(1)(1), [Fla. Stat.].”).  The 

Commission cannot reject or modify an ALJ’s findings of fact: 

“unless the agency first determines from a review of the entire record, and states 

with particularity in the order, that the findings of fact were not based upon 

competent substantial evidence or that the proceedings on which the findings were 

based did not comply with essential requirements of law.” 

 

§ 120.57(1)(1), Fla. Stat.  

“Competent substantial evidence” means “such evidence as will establish a substantial 

basis of fact from which the fact at issue can be reasonably inferred” or is “sufficiently relevant 

and material that a reasonable mind would accept it as adequate to support the conclusion reached.”  

Campbell v. Dep’t of Transportation, 267 So. 3d 541, 546 (Fla. 1st DCA 2019). It is the exclusive 

function of an ALJ in a formal administrative hearing to consider all evidence presented, resolve 

conflicts, judge credibility of witnesses, draw permissible inferences from the evidence, and reach 

ultimate findings of fact based on competent, substantial evidence. Padron v. Dep’t of Envtl. Prot., 

143 So. 3d 1037, 1041 (Fla. 3d DCA 2014); Stokes v. Bd. of Prof. Eng’rs, 952 So. 2d 1224 (Fla. 

1st DCA 2007).  The ALJ is the sole determiner of the reliability, persuasiveness, weight and 

credibility of the witnesses and their interpretation of data presented at trial.  Padron, supra; Stokes, 

supra; Boca Raton v. Boca Villas Corp., 371 So. 2d 154, 159 (Fla. 4th DCA 1979).  

In reviewing the Recommended Order, the Commission is restricted to the record 

established in the administrative proceedings below.  See Fox v. Treasure Coast Reg’l Planning 

Council, 442 So. 2d 221, 227 (Fla. 1st DCA 1983).  The weight given to conflicting evidence is a 
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matter reserved for the ALJ, as the trier of fact, and may not be reconsidered by the Commission.  

See Cenac v. Fla. State Bd. of Accountancy, 399 So. 2d 1013, 1016 (Fla. 1st DCA 1981).   

The Commission’s authority to reject an ALJ’s legal interpretations is also limited to 

“conclusions of law over which it has substantive jurisdiction.” § 120.57(1)(1), Fla. Stat.  If the 

Commission rejects or modifies a conclusion of law, it “must state with particularity its reasons 

for rejecting or modifying such conclusion of law” and “must make a finding that its substituted 

conclusion of law” is “as or more reasonable than that which was rejected or modified.” Id.  “[T]he 

obligation of the agency to honor the [ALJ’s] findings of fact may not be avoided by categorizing 

a contrary finding as a ‘conclusion of law.’” See J.J. Taylor Companies, Inc. v. Dep’t of Bus. & 

Prof’l Regulation, Div. of Alcoholic Beverages & Tobacco, 724 So. 2d 192, 193 (Fla. 1st DCA 

1999); Stokes, supra.  In comprehensive planning cases, the “fairly debatable” standard applies 

only to legal determinations of whether the Plan Amendment is in compliance.  The facts are 

determined by the ALJ based on the preponderance of the evidence. Sierra Club et. al. v. Miami 

Dade County, (FDCA Final Order No. DCA 06-GM 219 (Sept. 12, 2006) (Rec. Order ¶ 185).  As 

explained in Boca Raton v. Boca Villas Corp., 371 So. 2d 154, 159 (Fla. 4th DCA 1979): 

[T]he mere existence of contravening evidence is not sufficient to establish that a 

land planning decision is ‘fairly debatable.’ […] [E]ven though there was expert 

testimony adduced in support of the City’s case, that in and of itself does not mean 

the issue is fairly debatable. If it did, every zoning case would be fairly debatable 

and the City would prevail simply by submitting an expert who testified favorably 

to the City’s position. Of course that is not the case. The trial judge still must 

determine the weight and credibility factors to be attributed to the experts. 

 

III. SUMMARY OF DETERMINATION OF NON-COMPLIANCE 

The County asks the Commission to rule that an ALJ’s factual findings are instead legal 

conclusions on which the Commission must defer to the local government’s view, as long as there 

is any “fair debate” about the facts. This approach would obliterate the entire purpose of formal 
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administrative hearings under Ch. 120.  The County’s exceptions require particular emphasis of 

this point.  Its multiple claims that the ALJ improperly resolved factual disputes by failing to treat 

them as policy decisions to which the ALJ and the Administration Commission must defer is a 

legally incorrect and inappropriate attempt to re-litigate facts found against the County.  

The ALJ read the County’s comprehensive plan as a whole, and did not ignore, as the 

County claims, policies that supported the SR 836 Extension. The ALJ found that the asserted 

traffic benefits were so “meager” that they do not support the County’s claims that the Extension’s 

significant environmental harms are outweighed by its traffic congestion benefits.  The ALJ 

properly found it was not fairly debatable that the Amendment violated the most fundamental goals 

and objectives of the County Plan by authorizing a single occupancy vehicle-oriented Tollway 

outside of the County’s UDB, through protected wetlands and farmland the Plan protects. The 

Commission has considered the record in its entirety, including the ALJ’s Recommended Order, 

the transcript from the DOAH hearing, and the parties’ exhibits.  The Commission determines that 

the ALJ’s findings of fact are supported by competent substantial evidence and that the ALJ’s 

conclusions of law are the most reasonable application of the law to the facts. The Commission 

determines that the Plan Amendment is not “in compliance”.  The Commission adopts the 

Recommended Order as its Final Order, subject to the modified rulings identified below. 

IV. RULINGS ON COUNTY EXCEPTIONS 

Response to Exceptions 1, 13, 15 and 16 (Rec. Order ¶¶ 26, 83, 85 and 98). 

 

County Exception 16, to Finding of Fact 981 is rejected.  The ALJ ‘s finding that Petitioners 

proved the Plan Amendment violates Policy CON-7A by allowing destruction of portions of the 

Pennsuco wetlands is based upon competent substantial evidence. Policy CON-7A states that 

 
1 Rec. Order at p. 29, ¶ 98. 
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“[h]abitats critical to endangered or threatened species shall not be degraded or destroyed.”  The 

scope of the policy applies to the larger habitat, or ecosystem, such as the Pennsuco Wetlands, and 

it prevents degradation – not just destruction as the County theorizes. The record includes 

competent substantial evidence of the indirect or secondary impacts on wetland habitats from 

building highways through them.2  The ALJ’s finding is also supported by the following substantial 

competent evidence: 

• The area where the Tollway will be sited includes nesting and foraging habitats for 

threatened and endangered species, such as wood storks.3  

 

• The South Florida Regional Planning Council explained “the northern parts of the 

extension do intersect or encroach upon [several CERP projects], East Bird Drive Basin, 

West Bird Drive Basin, and the Pennsuco Wetlands. The proposed Extension, up until it 

passes south of SW 67th Terrace, poses impacts to wetland habitats and Comprehensive 

Everglades Restoration.” (Pet. Ex. 10 at 8-25)  
 

• County Ex. 44 (Draft Environmental Impact Study Nov. 2018), at p. 87, says: 

 

The … project area … lies entirely within the consultation area for the Everglades 

snail kite and the American crocodile. *** Additionally, the project area is located 

within the (CFAs) for five active wood stork colonies and is just outside the CFA 

of a sixth colony. Finally, the study area is located entirely within the Focal Area 

for the Florida bonneted bat.” 

 

• TAS President Jose Barros testified to personal observations in the vicinity of the 

proposed corridor of wood storks.4 

 Next, the County argues that Policy CON-7A is limited to land that has been federally 

designated as “Critical Habitat” under the federal Endangered Species Act, 16 U.S.C. § 1531 et 

seq.  The plain language of the policy, however, is not caveated by the words the County asks the 

Commission to insert.  The County’s constricted reading of CON-7A would improperly re-write 

 
2 McVoy, V. 3 at 428 – 430; Spinelli, V. 9 at 1364, 1423, 1424. 
3 Spinelli, V. 9 at 1360 - 1361; McVoy, V. 3 at 419-420. 
4 V. 1 at 217-219. Mr. Barros testified as a fact witness, based on his personal observations of 

wildlife, and those recorded on a bird-watching log.   
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the policy to impose a requirement of federal ESA designation that does not exist in the Plan.   In 

Johnson v. Gulf County, 26 So.3d 33 (Fla. 1st DCA 2009), the Court overturned a development 

order for its failure to require a buffer zone around “wetlands.”  While the comprehensive plan 

categorically required buffers around “wetlands,” Gulf County’s interpretation was that the policy 

only applied to wetlands over which the state or federal government had permitting jurisdiction.  

Rejecting this claim, the Court ruled that the development orders must comply with the plain 

meaning of a comprehensive plan – not the local government’s interpretation of the plan. This 

exception is rejected. The ALJ properly interpreted the policy and applied the facts. 

County Exceptions 1, 13 and 15 address the ALJ’s Findings of Fact 26, 83 and 85, which 

found that the Pennsuco wetlands are designated as critical habitat for endangered species. (Rec. 

Order at p. 11, ¶26; p. 26, ¶ 83; and ¶ 85). The County correctly points out that the evidence did 

not support a finding that the Pennsuco wetlands through which the Extension would run have 

been formally designated as Critical Habitat under the Endangered Species Act.  While this does 

not change the amendment’s inconsistency with Policy CON-7A, the ALJ’s Findings of Fact 26, 

83, and 85 are revised as follows:  

Finding of Fact ¶ 26: 

 

The Pennsuco wetlands are also designated as critical habitat a habitat critical to 

for endangered or threatened species, including the wood stork, the Florida 

bonneted bat, the Everglades snail kite, and the Florida Panther. (Rec. Order at p. 

11, ¶26) 

 

Finding of Fact ¶ 83: 

 

The Pennsuco wetlands are designated critical a habitat critical to several 

endangered or threatened species, but the Plan Amendment implicates wetland 

impacts in that area. (Rec. Order at p. 26, ¶ 83) 

 

Finding of Fact ¶ 85: 
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Petitioners proved the Plan Amendment is inconsistent with Policy CON-7. 

Because the new corridor will traverse the Pennsuco wetlands, an area designated 

as a habitat that is critical habitat for threatened and endangered species, the Plan 

Amendment violates this policy. (Rec. Order ¶ 85) 

 

Response to Exceptions 2,  17 and 18 (Rec. Order ¶¶ 37–40, & 102, n.9 and 103)  

 

The County’s claim that Findings of Fact 37–40, and 102, n. 9 fact, regarding “Component 

U of CERP” are unsupported by competent substantial evidence lacks merit.  The ALJ’s findings 

are supported by substantial competent evidence, including the 2018 South Florida Water 

Management District (SFWMD) comment letter (County Ex. 7) and the testimony of Petitioners’ 

Everglades expert Dr. Chris McVoy.5 The County’s claim that the SFWMD letter supporting the 

County’s position that the Plan Amendment is not “inconsistent with CERP objectives, projects or 

features” inappropriately asks the Commission to re-weigh the evidence and replace the ALJ’s 

findings of fact with a finding urged by the County - that the SFWMD has made a final decision 

not to use the lands to be impacted by the Tollway for the Bird Drive Basin CERP Project.  It has 

not. The same is true for the County’s claim that the District’s letter “rebutted Dr. McVoy’s 

opinion,” by explaining that the District was evaluating the Plan Amendment for consistency with 

a less land-intensive CERP project and not the original Component U project. The following 

competent evidence supports the ALJ’s findings and precludes the finding urged by the County: 

a. The original conceptual design of the Bird Drive Basin CERP Project (Component U) is 

undergoing re-evaluation.6 

 
5 V. 3 at 436-439, 451- 452, 469, 472-473, 499-502. 
6 McVoy, V. 3 at 436-437, 451- 452, 499-502. 
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b. The CERP Project may ultimately require or use more or less land than originally 

planned, but that the ultimate water management objectives remain unchanged as 

originally identified.7  

c. The final design of the CERP Project that will involve the Bird Drive Basin wetlands has 

not been finalized by state and federal planners under the formal federal – state CERP 

planning process.8 

d. The data and analysis, including the SFWMD letter, does not show the Tollway is 

compatible with the hydrologic requirements of even a scaled-down “conveyance concept” 

for the Bird Drive Basin CERP Project the County desires.9  

Also, the SFWMD letter and the testimony of all relevant experts proves the land through 

which the Tollway will run is important to protect for its continued function as a wetland regardless 

of its future role in a hydrological CERP engineering project.10 

The County also claims error in the ALJ’s ruling that the issue of what the Component U 

project is planned to be is a “red herring” because only the SFWMD has the ‘authority to determine 

whether the Plan Amendment interferes with the [CERP] project.”  The County claims it alone 

may be the judge of its compliance with CDMP Policy CON-7J, which requires the County to 

“consider the applications’ consistency with …CERP objectives” and deny “[a]pplications that are 

found to be inconsistent with CERP objectives, projects or features.”   

 
7 McVoy, V. 3 at 438-439, 469, 472-473; Spinelli V. 9 at 1411, 1412; County Ex. 52 & 53, 54. 
8 McVoy, V. 3 at 484, 438-439, 503-508, 512-513; Spinelli V. 9 at 1411, 1412; County Exs. 52, 

53 & 54. 
9 County Ex. 7 at 6-7; McVoy, V. 3 at 441-442; Spinelli V. 9 at 1407, 1408; Pet. Ex. 10 at 8-29. 
10 McVoy, V. 3 at 379 -380, 425-427, 439, 443; Spinelli, V. 9 at 1293-1296, 1303, 1306 -1307, 

1360, 1396-1399, 1414, 1427- 1429, 1433; Walsh, V. 4 at 549-550, 557-558. 
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There is no error.  No reasonable argument can be made that Miami-Dade County, and not 

the actual state sponsor of the federal–state CERP Project (the SFWM D), is the appropriate entity 

to determine the consistency of any activity with CERP objectives, projects or features.11  The 

County did not find the Tollway to be consistent with even its narrow view of the relevant “CERP 

objectives, projects or features.” Its own evidence proves it erroneously believed it could comply 

with Ch. 163, and its own plan by putting that analysis off to a subsequent permitting process.12 

The ALJ’s findings of fact are supported by the evidence, which does not demonstrate that the 

proposed Tollway is compatible with Everglades restoration.13 This exception is rejected.  

Response to Exception 19 (Rec. Order ¶ 104, n. 10)  

 This exception attacks the ALJ’s ruling that the comment letter from the SFWMD, was 

inadmissible hearsay for some purposes.14  The County’s claim that this ruling violates procedural 

due process because all parties agreed to the letter’s admissibility ignores the ALJ’s finding that 

“[t]he issue is a red herring. No matter the size or scale of the CERP Project, the District remains 

the agency with authority to determine whether the Plan Amendment interferes with the project.” 

There can also be no prejudice to the County in the ALJ’s rejection of its efforts to try to prove 

that the District has scaled back its Bird Drive Basin CERP Project because, as explained above, 

the final design of the Bird Drive Basin CERP Project has not been finalized by the state and 

 
11  The SFWMD is the “local sponsor” of the joint Federal – State Comprehensive Plan to restore 

the Everglades. §  373.1501, Fla. Stat. 
12 County Ex. 7; Pet. Ex. 10 at 8-22, 8-23, 8-26 through 8-30. 
13  The County claims the ALJ’s finding that “all parties agreed that only the District has authority 

to determine whether the Plan Amendment is consistent with CERP is not supported by substantial 

competent evidence because the County never agreed to that.” However, the County’s Everglades 

expert agreed the SFWMD and U.S. Army Corp of Engineers are the agencies responsible for 

implementing CERP, and that he relies on those agencies to determine whether a proposed plan 

amendment is consistent with CERP.  (Spinelli, V. 9 at 1379, 1390). 
14  The Commission may not review the ALJ’s evidentiary rulings as they are beyond the scope 

of the Commission’s substantive jurisdiction. See § 120.57(1)(l)., Fla. Stat. 
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federal CERP Planners, and the SFWMD letter does not demonstrate the Tollway is compatible 

with even a scaled-down version of the Bird Drive Basin CERP Project.   

This Exception also relies on the County’s erroneous legal position that the SFWMD was 

not “entitled to more information to review the Plan Amendment.” The County’s theory that its 

failure to consider and analyze the best available data about the Tollway’s impact on the restoration 

of the Everglades complies with the Act is refuted by §163.3177(1) (f), Fla. Stat.: 

“All …plan amendments shall be based upon relevant and appropriate data and 

an analysis by the local government … available at the time of adoption of the 

…plan amendment.” (emphasis added) 

 

 “To be based on data means: 

 

to react to it in an appropriate way and to the extent necessary indicated by the 

data ….” (emphasis added)  

 

There is no procedural due process violation.  These exceptions are rejected. 

Response to Exceptions 20-25 (Rec. Order ¶¶ 105, 107-111)15  

These exceptions are rejected, as the ALJ’s findings regarding the SFWMD’s comment 

letter about the Extension’s impacts on wetlands and CERP are supported by competent substantial 

evidence. That the ALJ rejected the contrary claims by its witnesses cannot change this conclusion.  

The County’s claim that the SFWMD’s lack of further action proved needed no more information 

to review the Plan Amendment and SFWMD’s comments were simply a roadmap of issues for 

future permitting reviews,  is refuted by the letter itself: 

Sufficient data and analysis to determine the final alignment of the expressway 

extension, potential impacts to natural resources, and potential impacts to 

restoration projects will be necessary. [***] The Appendix contains summaries of 

transportation data and analysis, and in two charts references an environmental 

analysis, but supporting environmental data and analysis was not provided. The 

District cannot make recommendations to address these items until the County: 

 

 
15 The County also raises this issue in its Exception to Finding of Fact ¶ 104 n. 10. 
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• Provides relevant environmental information and studies. […]  

 

• Revises the remainder of the plan amendment package, as applicable, to reflect 

all completed studies and the final extension alignment.”16 

 

FDEP “fully support[ed]” the SFWMD concerns, deeming it critical that this amendment 

ensures protection of the Everglades.”17  FDEP requested that the County “address these issues 

prior to adopting the amendment.”18  It stated: 

“[t]he proposed amendment will need to demonstrate how impacts to the 

wetlands will be minimized and mitigated, and ensure that the alignment of the 

extension does not adversely impact CERP project areas and state lands.19 

 

The County also incorrectly claims that a letter from the U.S. Department of the Interior 

(“U.S. DOI”) “expressed support” for the Tollway. The USDOI letter (Pet.’s Ex. 56) stated: 

• “this letter…is not meant to be an exhaustive discussion of the concerns of the Department 

and its bureaus including for example those related to listed species or to the construction 

of a major, multi-lane highway so close to Everglades National Park.”  

 

• “The Department is concerned that placement of a 4 – 6 lane high speed paved highway 

on these lands is in conflict with the legally mandated purpose [Everglades restoration] 

for which these lands were acquired.” 

 

• “The Department has consistently stressed the importance of protecting both the federal 

grant investments and the footprint of the future Bird Drive Basin CERP project.”  

 

• “The proposed highway corridors encroach on the Pennsuco wetlands and specifically on 

parcels purchased with federal conservation grant funding.” 

 

• The proposed highway would “directly conflict with” Everglades Restoration. 

 

A subsequent U.S. DOI letter confirmed the substance of the earlier letter and stated that 

federal approval would be required for the County to use any federal deed – restricted property.  

The County’s characterization of the letter’s obligatory bureaucratic ending – “we look forward to 

 
16 Pet’s Ex. 10, at 8-26. (emphasis added) 
17 County Ex. 5: FDEP Comment letter, p. 1. 
18 Id. (emphasis added) 
19 Resp. Ex. 10 at 8-22. 
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continuing to work with you … on this important project” – as “support for the expressway” is not 

a reasonable inference. (MDC Ex. 59). 

 The County next claims that Finding of Fact ¶ 107 is legally erroneous.  Yet, the County’s 

Exceptions themselves demonstrate the factual accuracy of the ALJ’s finding, which is that: 

Petitioners did prove the Plan Amendment is not supported by data and analysis on 

this point. Rather than providing the District with the additional information it 

requested to determine consistency with CERP, the County replied that it would 

continue to work with the District during the permitting process and “may be able 

to include features … that provide benefits that are both compatible and consistent 

with the intent of the CERP. (emphasis added) 

 

The County’s claim that the nature of the analysis the SFWMD, the FDEP and the ALJ 

found lacking inappropriately required that “a detailed permitting review to occur at the plan 

amendment stage, which is absurd” is incorrect.  The Act requires that all relevant data and analysis 

be analyzed at the plan amendment stage, and that adopted amendments “react appropriately” to 

that data and analysis, is explained above.20  It required a planning level analysis demonstrating 

that this is an appropriate location for a highway, not a detailed engineering plan. Based on the 

ALJ’s findings of fact, the County’s decision to extend a highway through these Everglades 

wetlands fails that requirement.21 The County’s citation to its planners’ legal opinion that the data 

and analysis requirement was satisfied by a promise to analyze Everglades data during a permitting 

process, if accepted, would obliterate the comprehensive planning data and analysis requirements.   

The County’s recitations of the testimony of its witnesses22 – rejected by the ALJ as 

unpersuasive – cannot support a reversal of the ALJ’s factual findings.  The County requests that 

 
20 Section 163.3177(1) (f), Fla. Stat. requires that “[a]ll …plan amendments shall be based upon 

relevant and appropriate data and an analysis ….” “To be based on data means to react to it in an 

appropriate way and to the extent necessary….”  
21  The adopted amendment will have greater wetland impacts than the proposed amendment that 

was the subject of the data and analysis. (Spinelli, Vol. 9 at 1408-1409, 1420.) 
22  Exceptions at 53-55. 
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the Commission change Finding of Fact ¶ 109, where the ALJ found that she did not find the 

County’s witness credible. Where the ALJ observed that the County’s witness “attempt[ed] to 

prove the County’s claim, the County improperly asks the Commission to change that to 

“show[ed]” the County’s point.  Where the ALJ found the witnesses’ testimony to be “hedging,” 

the County invites the Commission to delete that finding.23  But the Commission is unable to 

substitute its judgment, let alone the non-prevailing party’s judgment, for that of the ALJ as to the 

credibility of a testifying witness.  Hamilton Downs Horsetrack, LLC, supra.   

The County argues in Exception 24 to Finding of Fact ¶ 110 that the Tollway must be 

deemed consistent with its Everglades policy - Policy CON-7J, “if data and analysis shows that 

the plan amendment is not inconsistent with CERP” is rejected.  While the County argues that its 

interpretation of what its own Everglades policy requires should be given “fairly debatable” 

deference, it ignores the requirement, in §163.3177(1) (f), Fla. Stat., that all plan amendments be 

based data and analysis.  Also, the data and analysis did not show that the Extension would not be 

inconsistent with CERP.24  The County’s interpretation would allow the County to avoid planning 

requirements by simply not analyzing the available data.   

Finally, County Exception 25 to Finding of Fact ¶ 111 raises the issue of whether a plan 

amendment is supported by data and analysis is a question of law subject to the “fairly debatable” 

standard, or a finding of fact. (Exceptions at 58.)  The Sierra Club v. St. Johns County, No. 01-

1852GM, 2002 WL 1592234, at *26–28 (DOAH 2002) confirms that the ultimate legal conclusion 

of whether plan amendments are based upon data and analysis depends on the relevant findings of 

fact, which are determined based upon the preponderance of evidence standard. § 120.57(1) (j), 

 
23  Exceptions at 56. 
24  See Pet. Ex. 10 at 8-29 and 8-30. 
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Fla. Stat.  While Sierra Club found that it was at least fairly debatable that the County’s 

development allocation ratios were supported by appropriate data and analyzed in a professionally 

acceptable manner (¶ 82), that legal conclusion was based on the ALJ’s findings of fact crediting 

the County’s evidence and rejecting the petitioner’s contrary evidence.  (Id. at ¶ 92.)  In Sierra 

Club, the ALJ rejected the Petitioner’s evidence, finding the “record contains extensive data and 

analysis to support the Plan Amendments… [and] Petitioners  … have not demonstrated beyond 

fair debate that the Plan Amendments are not based upon appropriate data and analysis.” ¶160.  

In this case, the ALJ found the evidence overwhelmingly did not support the Amendments 

from either a transportation or an environmental standpoint. Thus, it is not even fairly debatable 

that the Amendments are not supported by data and analysis under §163.3177(1) (f), Fla. Stat. 

Response to Exception 20 (Rec. Order ¶ 105) 

 

The County’s claim that the ALJ’s finding that “[t]he County did not provide additional 

information to the District” is not supported by substantial competent evidence lacks merit.  The 

County provided no additional information about the wetland and Everglades Restoration impacts 

of the Tollway after the initial transmittal of the plan amendment to the agencies. After the initial 

staff report and transmittal hearing, when the proposed corridor shifted further west (creating a 

greater intrusion into the Everglades wetlands) no additional data analysis was prepared to support 

the adopted amendment.25 The County’s written response, that more information would come later 

– and then only in separate permitting processes26 - supports the ALJ’s finding.  Promising the 

analysis latter, and in a different forum governed by different standards, does not constitute 

providing data and analysis supporting the plan amendment and ignores the purpose of the multi-

 
25 Spinelli, V. 9 at 1408-1409, 1420; Woerner, V. 12 at 1790-1792. 
26 County Ex. 7; Resp. Ex. 10 at 8-22. 
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agency review of proposed plan amendments, which are intended to impact the local government 

decision of whether to adopt an amendment and, if so, the substance of the amendment.  

The County also argues that the ALJ’s finding in ¶ 105 that the County received no final 

determination from the SFWMD that the Plan Amendment was consistent with CERP is not 

supported by substantial competent evidence. But under the state review process in §163.3184, 

reviewing agencies submit only one set of comments on proposed plan amendments. 

The County next claims the District’s letter was “not a clear or final determination 

regarding the new corridor’s ultimate consistency with CERP.”  But the District’s letter was clear 

that the County’s analysis was inadequate and failed to demonstrate the Tollway was consistent 

with the restoration of the Everglades.27 FDEP “fully support[ed] the SFWMD letter.28 

Next, since the County adopted the Plan Amendment anyway, without analysis of its 

Everglades impact and CERP consistency, the District’s comment letter was its final determination 

on the consistency of the Tollway with Everglades Restoration. The County’s argument that 

nothing in Chapter 163 or in the CDMP required it to obtain from the District a final determination 

regarding the Plan Amendment’s consistency with CERP” ignores the statutory “data and 

analysis” requirement in §163.3177(1) (f), Fla. Stat..  The ALJ found no data and analysis existing 

that demonstrated consistency of the Amendment with CERP and wetland protection. The County 

cannot show that finding is not supported by the evidence.   

 
27 County Ex. 7. 
28 County Ex. 5, at 1. 
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The ALJ ruled, correctly, that a local government may not avoid its “data and analysis” 

mandate by deferring to subsequent environmental permitting processes, and that the amendment 

failed to comply with this mandate. (Rec. Order, at p. 56, ¶ 214).  These exceptions are rejected.29 

Response to Exceptions No. 3, 7, and 40 (Rec. Order ¶¶ 46, 51 and 207) 

 

The Commission rejects these Exceptions. The ALJ’s interpretations of the County’s 

comprehensive plan in Findings 46, 51 and 207 (and findings 48–50, 201, 205 and 206) are correct. 

The ALJ correctly applied the CDMP’s distinctions between “uses,” “development,” 

“infrastructure,” and “facilities and services,” and considered the comprehensive plan as a whole.  

The County claims that its comprehensive plan “does not prohibit infrastructure, facilities, 

and services outside the UDB to serve the urbanized area, as long as that infrastructure does not 

itself generate urban development outside the UDB.” Yet, the Future Land Use Element says 

“public expenditures for urban service and infrastructure improvements shall be focused on the 

area within the UDB.” (Id. at I-61) (emphasis added).30 It is mandatory, regardless of any other 

provision of the plan the County cites for a less stringent rule. The County points to another policy 

that merely “discourage[es]” infrastructure outside of the UDB,31 and claims the ALJ’s Findings 

 
29 County Exception 44, to Rec. Order ¶ 212. is rejected for the same reasons. The County’s 

position that its response to the SFWMD’s request for analysis of the Tollway’s impact on 

wetlands and Everglades Restoration - that no further information would be analyzed or provided 

during the comprehensive planning process - reacted appropriately to the District’s comment 

regarding consistency with CERP is incorrect.  The ALJ’s conclusion to the contrary is affirmed.  
30  The County concedes that the Tollway constitutes “infrastructure” under the CDMP. 

(Exceptions at 39: “[T]he CDMP classifies roads as … ‘infrastructure.’”) 
31  This language is also relevant to the County’s claim that it was improper for the ALJ to find that 

the claimed traffic congestion benefits of the Tollway would be meager. (See Response to 

Exception 29.) Yet, to the extent the County claims that the need for the Tollway to relieve 

congestion is a valid basis for it to build a highway that is discouraged in this area, the fact that the 

positive traffic benefits are only “meager” is a relevant and material finding that refutes that claim.  
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¶¶ 46, and 48–51, misread it to mean “prohibited.”  The ALJ made no such finding and was 

referring to the Plan’s adopted language at Future Land Use Element page I-61. 

The County’s reference to Petitioners’ expert Mr. Hawkins’ agreement that the Plan 

Amendment complies with Policy TC-6C, and claim that the ALJ’s Finding of Fact ¶ 47 quoted 

only a portion of his testimony, is irrelevant.  That is not the policy upon which either the ALJ’s 

recommendation or Mr. Hawkin’s expert opinion was based. That there are one or more 

comprehensive plan policies that the amendments do not violate does not render them internally 

consistent with either the plan as a whole.  One of the County’s assertions, that the Tollway is 

supported by a plan policy that “[u]rban infrastructure and services should be planned for eventual 

extension into the UEA, sometime between the years 2020 and 2030” was rejected by its own 

planning witness Mr. Woerner.32 The County provided no analysis of the impact of the Tollway 

location on what Petitioner Limonar’s planning expert Mr. Iler explained is the CDMP’s Urban 

Expansion Area (UEA) growth policy that is addressed in the preface and the Future Land Use 

Element of the CDMP.33 

Next, County Exception 40 relies upon the correctness of the its exceptions to Findings of 

Fact ¶¶ 46 and 48–51,  which lack merit.  The County asks the Commission to rule that Petitioners 

did not prove that the Amendment violates the policy statements in paragraph 46 appearing on 

pages I-60,34 I-61, and I-74 of the Plan.  Finding of Fact ¶ 46 is: 

The Plan provides that the UDB distinguishes “the area where urban development 

may occur through the year 2020 from areas where it should not occur.” Translating 

this concept to infrastructure investment, the Plan provides that “public 

expenditures for urban service and infrastructure improvements shall be focused 

 
32 V. 12 at 1869-1872. 
33 Iler, Tr. V 5, P. 159, 18-25; P 160, L 1-25; P. 161, L 1-5. 
34  The County’s Exceptions are correct in one respect.  The comprehensive plan provisions the 

ALJ’s correctly found are violated by the Tollway begin on page I-61, not page I-60.  The 

Commission hereby corrects this typographical error. 
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on the area within the UDB, and urban infrastructure is discouraged outside the 

UDB.” (emphasis added). The Plan further provides, “Critical in achieving the 

desired pattern of development is adherence to the 2020 UDB and 2030 UEA 

boundary,” and that “since its inception [the Plan] has provided that the UDB 

serve as an envelope within which public expenditures for urban infrastructure 

will be confined.”  (emphasis added) 

 

This finding is comprised of direct quotes of the Plan’s description of its overall intent.   

The plan amendment is inconsistent with the identified CDMP provisions because it would 

authorize a major tollway outside of “the area where urban development … should not occur,” 

constituting a “public expenditures for urban service and infrastructure improvements” and “urban 

infrastructure” outside the UDB, where it “is discouraged.”  The question of internal consistency 

asks, “does the comprehensive plan intend for this highway to be placed in this location.”  Beyond 

any fair debate, it does not.  The plan’s interpretive text states: 

Given the fundamental influences of infrastructure and service availability on land 

markets and development activities, the CDMP has since its inception provided that 

the UDB serve as an envelope within which public expenditures for urban 

infrastructure35 will be confined. In this regard, the UDB serves as an urban services 

boundary in addition to a land use boundary. (Id. at I-74). 

 

The County’s suggestion that a 13-mile tollway through farms, wetlands, and Everglades 

Restoration project footprints outside of the UDB is not contrary to the objectives and policies 

identified by the ALJ, and to the CDMP as a whole, is clearly refuted by the CDMP itself.  It is 

beyond any fair debate that the amendment is inconsistent with the CDMP as a whole. The 

County’s exceptions are rejected. 

 

 

 
35  The Tollway is urban infrastructure, as the County admits and witnesses testified. (See 

Exceptions at 39 & Mullerat, V. 2 at 319; Iler, V. 5 at 724, 725, 739, 751-752, 755, 763; Hawkins, 

V. 1 at 111-114, 168-169) 
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Response to Exception 4 (Rec. Order ¶ 48) 

 

 The County argues that Finding of Fact 4836 is not supported by substantial competent 

evidence because it “ignores material, on-point testimony from the County’s expert ….” The 

Commission rejects this exception. Where there is competent substantial evidence to support an 

ALJ’s findings of fact, it is irrelevant that there may also be evidence supporting a contrary finding. 

See, e.g., Arand Constr. Co. v. Dyer, 592 So. 2d 276, 280 (Fla. 1st DCA 1991). An ALJ may reject 

the testimony of any witness, even if it were unrebutted, based on credibility, weight or any other 

factor. Cole v. Heritage Communities, Inc., 838 So.2d 1237 (Fla. 5th DCA 2003); Boca Raton v. 

Boca Villas Corp., 371 So. 2d 154, 159 (Fla. 4th DCA 1979). The ALJ may reject the testimony 

of an expert witness; she did so here, as stated in the remainder of Finding of Fact 48: 

In a series of leading questions … Mr. Woerner was asked whether the Plan 

Amendment is inconsistent with policy language that begins, “Given the 

fundamental influences of infrastructure and service availability on land markets 

and development activities …” Mr. Woerner gave a conclusory “no” answer, to 

which Mr. Kerbel asked, “And is that for the reasons you’ve already addressed?” 

Mr. Woerner agreed. However, none of the prior questions addressed anything 

regarding public expenditures for urban infrastructure. (Rec. Order, p. 16)  

 

 The County also points to an opinion expressed by its witness, Mr. Woerner, that the new 

corridor is not a land use, but a facility and infrastructure.  However, the ALJ specifically rejected 

that testimony in Finding of Fact 201, footnote 17 (Rec. Order, at p. 54), ruling that Woerner’s 

“conclusory opinion testimony” that “the new corridor was neither a development nor a land use 

… is irrelevant as it goes to a legal issue.” The County also points to Mr. Woerner’s testimony to 

support a claim that the Tollway furthers a plan policy to locate urban infrastructure and services 

in the Urban Expansion Area. But, that theory was rejected by Mr. Woerner himself.  

 
36  That finding of fact, as described by the County, is that “[t]he County offered little response” to 

the question of where infrastructure may be located and that the County failed to address “anything 

regarding public expenditures for urban infrastructure.” (See Exceptions at 20-21.) 

http://web2.westlaw.com/find/default.wl?DB=735&SerialNum=2003204302&FindType=Y&AP=&mt=LawSchoolPractitioner&fn=_top&sv=Split&vr=2.0&rs=WLW5.09
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Response to Exception 5 (Rec. Order ¶ 49). 

 

The County erroneously claims that Finding of Fact 49 “refers to the new corridor as 

‘development.’” That finding was that the amendment: 

“proposes development of urban infrastructure outside the UDB, and thus, outside 

of the envelope within which the Plan dictates public expenditures for urban 

infrastructure “will be confined,” in contravention of the Plan’s direction that 

adherence with the UDB/UEA construct is “critical” to achieve the desired pattern 

of development for the County. (Rec. Order at p. 16) (emphasis added) 

 

 The County references “development” out of context.  The finding correctly characterizes 

the Tollway as “urban infrastructure,” as the County concedes it is.37 This exception is rejected. 

Response to Exception 8 (Rec. Order ¶ 73) 

The County claims the ALJ “mischaracterized” the evidence in finding the Tollway would 

increase the risk of contamination to the West Wellfield.  But this finding is based on competent 

substantial evidence. Petitioners’ expert, Dr. McVoy, testified “absolutely” the risk of 

contamination to the West Wellfield is increased by building the Tollway across it.38 The County’s 

wellfield expert witness, Wilbur Mayorga, who oversees wellfield protection, corroborated 

McVoy’s testimony.39 Mayorga testified that the Biscayne Aquifer, which supplies the wells in 

the West Wellfield is “sensitive to pollution.”40 He conceded there is “inherent risk” with vehicular 

traffic across the West Wellfield on the proposed Extension and that “clearly there is a risk of an 

 
37 See Exceptions at 39. 
38 V. 3 at 395, 451. 
39 The County incorrectly states Mr. Mayorga testified the Tollway would “not pose any significant 

contamination risk.” (citing V. 10 at 1563:14-1563:5.)  But, in response to a series of leading 

questions, Mayorga testified in the pages cited that he did not “have any concerns” about the 

Tollway - presumably because he believed the appreciable risks resulting from accidents could 

theoretically be addressed through hazmat responses.  Mayorga never testified the Tollway would 

not pose risks, significant or otherwise. 
40 Mayorga, Vol. 10 at 1445. 
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impact from [an] accident.”41 He explained that under “ideal conditions” the “inherent potential 

impact” could be eliminated by not building the Extension and maintaining the Wellfield 

protection area in “pristine” condition.42  He conceded the Extension injects known risks to the 

West Wellfield – risks that the County failed to evaluate.43   The County’s Exceptions concede 

that the road “poses an inherent risk of contaminating [the] wellfield.”44 Its claim that the risks to 

the wellfield could be “mitigate[d]” is entirely theoretical since the conceded risks were never 

assessed or evaluated, nor was any mitigation considered, much less developed.    

 The County further argues the ALJ’s findings would render “existing roadways … 

inconsistent with the CDMP.”  This ignores that the area in question – the Pennsuco wetlands, the 

Bird Drive Basin and the West Wellfield – is largely outside the County’s UDB and “largely 

undeveloped” and therefore must be protected under the Plan “to maintain pristine water 

quality.”45  Under the CDMP, land uses and development in the West Wellfield area “must be 

carefully controlled to limit land uses to those which will pose no threat to water quality.”46  

Precisely because, as the County notes, roads are present over other wellfields, the West 

Wellfield’s pristine nature is especially protected because “if these become contaminated there are 

no alternative sites for the construction of comparable high-capacity wellfields.”47  The ALJ’s 

findings in ¶ 73 are supported by the evidence; the County’s exceptions are rejected.  

 

 

 
41 Id. at 1474. 
42 Id. at 1494. 
43 Id. at 1475, 1516-1518; 1527-1528. 
44 Resp. Exceptions at 28. 
45 CDMP I-78. 
46 CDMP I-78. (emphasis added) 
47 Id. 
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Response to Exceptions 9 and 10 (Rec. Order ¶¶ 74-75). 

The County’s Exceptions to Findings of Fact 74 and 75 are rejected.   The ALJ’s finding 

in ¶75 that “the new corridor will neither protect nor enhance the water management systems that 

recharge the West Wellfield” is unassailable.  Finding 74 is a simple recitation of the County policy 

on wellfield protection.  Just prior to final adoption of the Amendment, the County shifted the 

Tollway alignment slightly east so as to remain just outside the 10-day travel-time contour line, 

although still within the 30-day travel-time contour line.48  Policy LU-1W was added to the 

Amendment, stating the “extension shall remain outside and to the east of the boundary of the 10 

day travel time contour of the west wellfield area.”49  Mr. Mayorga, the County official responsible 

for wellfield protection, was neither consulted nor asked to analyze the impact of the final 

Extension alignment, nor could he identify anyone who was.50  Similarly, the project manager for 

the Tollway, Albert Sosa, provided no evidence or analysis about this provision.51 

Thus, while the County claims new policy LU-1W will protect the Wellfield and the 

systems that recharge the wellfield, no evidence supports its claim that building the Tollway within 

the 30-day and 100-day travel-time contour line will “protect and enhance” the Wellfield.  The 

evidence overwhelmingly demonstrated, from every witness, that building the Tollway does not 

“protect and enhance” systems to the wellfield, as CON-3B requires; it increases the risks to the 

wellfield.  Beyond the testimony described above, Dr. McVoy testified that Bird Drive Basin is 

part of the “water management system” that recharges the Wellfield.52   

 
48 Sosa, V. 7 at 1117. 
49  Mr. Mayorga admitted that the balance of policy LU-1W only reiterated existing requirements 

of the Miami-Dade County Code pertaining to activities in a wellfield area. V. 10 at 1548. 
50 V. 10 at 1519 – 1520, 1522, 1548. 
51 Sosa, V. 7 at  1065:3-4; 1116, 1118 
52 McVoy, V. 3 at 451 
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Response to Exceptions 12 and 41 (Rec. Order ¶¶  76 and 76 n. 7 and ¶ 207, n. 19) 

These exceptions are rejected.  The evidence demonstrates a violation of the CDMP 

provisions. In ¶ 76, the ALJ found the Petitioners proved the Amendment is not consistent with 

CDMP Policy CON-3B, which requires that systems that recharge the wellfield “be protected and 

enhanced.”  The ALJ’s found in ¶ 207, n. 19 – that the Amendment is inconsistent with the “policy 

statement relating to the Open Land Subarea 3 - on page I-68 of the [CDMP] - that “[u]ses that 

could compromise groundwater quality shall not occur in this area.”  Footnote 7 of the 

Recommended Order cites the County’s own witnesses’ testimony that the Tollway presents an 

“inherent risk” and poses an “obvious concern” due to potential spills from accidents.53 These 

findings are also supported by the testimony of Dr. McVoy.54  While Mr. Mayorga said the risk 

might be mitigable with “a very aggressive emergency response to [accidents],” the risk was 

conceded.  The CDMP states “development within and upgradient from the full extent of the[] 

cones of influence [of the Wellfield] must be carefully controlled to limit land uses to those which 

will pose no threat to water quality” and “[u]ses that could compromise groundwater quality shall 

not occur west of the Turnpike Extension.” (CDMP I-78 & I-67)   

While the County argues the Tollway is not a land “use”, the protections in the CDMP of 

the West Wellfield are broader than land uses, even if the strained definition of “land use” the 

County advances is correct.  The CDMP states that “[i]n order that … regional water supply 

wellfields constructed in predominately undeveloped areas will remain free from contamination 

… land use and development” should be carefully controlled to those “which will pose no threat 

 
53 Mayorga, V. 10 at 1474, 1477 & 1505. 
54 V. 3, at 450 – 451. 
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to water quality.” (CDMP I-78.)  Because, as the County’s own witnesses admitted, the Tollway 

poses some threat to the Wellfield, it clearly and directly violates these CDMP restrictions.   

Response to Exception 26 (Rec. Order ¶ 128)  

  

 The County argues the ALJ’s finding that the Amendment is inconsistent with CDMP 

Policy LU-1R regarding a transfer of development rights (“TDR”) program is irrelevant and not 

supported by substantial competent evidence. But it is relevant to the compliance of a plan 

amendment that will cause the direct loss of approximately 400 acres of farmland55 that is so scarce 

in the County that it has adopted a TDR Program to remove development rights from the remaining 

farmland in order to preserve it.  

Response to County Exception 27 (Rec. Order ¶ 152) 

 This exception identifies nothing the ALJ found that was incorrect or unsupported by 

evidence, only claiming the ALJ’s finding “is materially incomplete and therefore not supported 

by substantial competent evidence.” It recites claims the ALJ found unsupported by evidence.  

Most “notable” argues the County, was its claims that the Tollway would improve hurricane 

evacuation times.  But what the County characterizes as the ALJ “ignor[ing]”, and making no 

findings regarding its claims that the Tollway would improve evacuation, is instead the ALJ 

resolving factual disputes by rejecting the County’s unsupported claims.  The most likely reason 

is the testimony of the County’s expert Mr. Woerner that: 

a. He could only speculate the Tollway might one day be a “potential” evacuation route.56  

 

b. Vehicles evacuating to West Kendall would approach from the east, not the west where 

the Tollway  would be built; any coastal evacuees would be heading north on I-95 or 

the Turnpike (not the Tollway, which would lie to the west), and evacuees from the 

 
55 Woerner, V. 12 @ 1737; Ex. 38. 
56 Woerner, V. 12, at 1903; Pet. Ex 10, at 2. 
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west would evacuate on a newly-widened Krome Ave. which connects directly to US-

27 which moves traffic north while avoiding high density areas.57 

 

c. Evacuees from West Kendall would see no improvement in evacuation time. After 

driving west to get to Tollway, they would have to drive back east towards I-95 because 

there is no on-ramp to the Turnpike heading north off of the existing SR 836.58 

 

d. No data or analysis documents even one minute of evacuation time improvement.59  

 

The ALJ’s finding that the Tollway will not improve evacuation is supported by evidence.    

The County also asks the Commission to reweigh the evidence and make its own findings 

that the Tollway will improve travel times, connectivity, access to and from the area to major 

employment, educational and commercial centers, and north-south expressway access to serve 

existing and future travel demand, multimodal transportation opportunities and multi-use 

recreational options with connections to the County’s trails and greenways network.  But the ALJ’s 

findings to the contrary are supported by the evidence. What the County characterizes as the ALJ’s 

“policy preferences” are instead factual findings as to the reality of the traffic benefits the County 

claimed justified the project but the evidence proved does not.  The ALJ found commuter travel 

time  improvements from the Tollway would be “meager” in West Kendall and unknown outside 

of West Kendall.60 The evidence showed that, although the County claimed congestion causes 3–

hour daily commutes in both directions and a deteriorating quality of life for residents in West 

Kendall, no data whatsoever supports this claim.61  The ALJ’s findings are supported by 

competent, substantial evidence, as detailed in the rulings on specific exceptions below.   

 

 
57 Woerner, V. 12 at 1904- 1906; see also, Mullerat, V. 2 at 260. 
58 Woerner, V. 12 at 1906-1907. Petitioners’ transportation expert Juan Mullerat testified the 

Tollway would not provide an evacuation route, as it takes traffic back into SR-836 and urban 

development. V. 2 at 260:20-23. 
59 Woerner, V. 12 at 1907 – 1908. 
60 Rec. Order ¶ 156. 
61 Kulash, V. 4 at 569, 578, 593; Woerner, V. 12 at 1872-1873. 
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Response to Exception 28 (Rec. Order ¶¶ 153–155) 

 

 The Commission rejects these exceptions, which incorrectly argue that findings of fact are 

instead legal conclusions. An agency may not label a factual finding as a “conclusion of law” to 

modify or overturn an unfavorable finding of fact. Stokes, supra.  The County claims the ALJ’s 

finding in Paragraph 153 that the data show “minimally increased mobility in the study area” is 

erroneous, and “infused with policy considerations.”  It claims the correct legal standard on this 

issue is the “fairly debatable” test. This position is contrary to the fundamentals of administrative 

and trial law.  Paragraph 153 is a finding of fact. 

What the County characterizes as the ALJ’s inappropriately deciding whether the 

amendment “is the best approach available to a local government for achieving its purposes” is 

instead a finding of fact that the data and analysis did not demonstrate that the Tollway is 

“necessary” or that it will ease congestion and provide faster commutes into Miami.  Finding of 

Fact 154 is that the data and analysis shows no meaningful reduction in commuter travel time from 

the Tollway. Petitioners’ expert, Walter Kulash, testified the congestion benefits would be 

“meager”.62 The ALJ credited this testimony, which was corroborated by the County’s own 

witnesses and documents.   The County placed into evidence an “Alternative Corridor Evaluation 

Report” (ACER) which studied various corridor alignments (none of which was actually approved) 

and found the reduction in total vehicle hours travelled (“VHT”) from the Tollway would be a 

meager 3% - from 323,600 to 314,900.63  The daily improvement in VHT would be 2.69%.64  The 

average travel speeds would increase from 2% to 4%.65  The County’s Corridor Evaluation Traffic 

 
62 Kulash, V. 4 at 569, 588. 
63  County Ex. 15 at 33 Table 9 (using the corridor mostly closely resembling what was adopted).  
64  County Ex. 15 at 33 Table 10. 
65  County Ex. 15 at 33 Table 8. 
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Technical Memorandum66 demonstrated that at best the Tollway could provide a grand total of 5% 

reduction in travel time overall within the Traffic Study Area.67 It found the total vehicle miles 

travelled if the Tollway were built would actually increase (that is, commuters would have to drive 

further) by 1%.68  The County’s expert Mr. Woerner admitted the sum total of congestion “relief” 

the Tollway will provide any of the West Kendall commuters it is intended to serve would be 

approximately six minutes on a two-hour round trip commute.69  

Finding of Fact 155, that “less than half” of the roadways in the Study Area would see any 

level of service improvement, is supported by the evidence. Among other things, as a result of 

“induced demand” and “induced development,” the Tollway will likely become  congested with 

existing drivers and new drivers associated with new development who are attracted to use it.70 

The County’s complaints that the ALJ did not acknowledge71  or ignored 72 the opinions of 

the County’s expert witnesses”73 impermissibly ask the Commission to reweigh the credibility of 

witnesses. The County’s claim that the Commission can reject the ALJ’s rulings because they are  

conclusions of law, fails. They are findings of fact which are supported by the evidence.  

Rulings on Exception 29 - 32 (Rec. Order ¶¶ 156,  ¶ 159, 160 and 161, n. 15)  

            In ¶156, the ALJ found “no support” for the County’s proposition that the Amendment will 

“improv[e] the commute times to downtown and other employment centers” and that congestion 

relief in West Kendall would be “meager.”  In ¶ 160, the ALJ found “[t]he data is silent on whether 

 
66  County Ex. 14 
67  Id. at 46, Table 12; see also Sosa, V. 6, at 996.   
68  County Ex. 14 at 45 Table 11. 
69  V. 12, at 1879-1882. 
70 Hawkins, V. 1 at 54-55; Kulash, V. 4 at 603-606. 
71 Id. at 66. 
72 Id. at 66. 
73 Id. at 70. 
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the time to those destinations … will increase, decrease or stay the same.”  These findings are 

dispositive; the County approved the Amendment “only to the extent necessary” to provide a 

faster connection to Downtown Miami and other major trip attractors. (TC-1M.).  

The County argues the ALJ’s findings represent her own opinion,  erroneously based on 

the “preponderance of evidence”, and not the “fairly debatable” legal standard, and that the 

evidence showed travel time to these destinations would be “reduced overall”. This argument lacks 

merit. This is a finding of fact and the County  identifies no evidence to support its claim that the 

Tollway provides meaningful relief to congestion in West Kendall or faster commutes to 

Downtown Miami or to any other major trip attractors in the County.   

The transportation data and analysis was a “Traffic Study Area” bounded on the north by 

NW. 12th St., to the south by SW. 152nd St., to the west by 177th Ave. (Krome Ave.), and to the 

east by 97th Ave.74   It did not analyze impacts of the proposed Tollway east of West 107th Ave. on 

existing SR-836.75  There was no analysis at all demonstrating any decrease in travel times from 

West Kendall outside of the Study Area to downtown Miami or other major trip destinations like 

Miami International Airport, the Hospital District, Broward County or any other trip attractor.76 

This failure was particularly impactful given the admission of the County transportation planner 

that Downtown Miami is the destination for a majority of West Kendall commuters,  the bulk of 

employment is in the center business district east of 97 Ave., and the “major attractors” for trips 

from West Kendall are to Downtown, the Hospital District, and the Airport.77    

 
74 Mullerat, V. 2 at 248; Sosa, V. 6 at 943. 
75 Mullerat, V. 2 at 266-278; Woerner, V. 12 at 1881-1882 
76 Sandanasamy, V. 8 at 945; Mullerat, V. 2 at 278; Kulash, V. 4, at 594; Sosa, V. 4 at 979. 
77 Sandanasamy, V. 8 at 1239; See also Kulash, V. 4, at 594; Sosa, V. 4 at 979. 
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Petitioners’ experts testified “origin to destination” travel time studies are “standard 

practice … to isolate them and illustrate the difference [a new roadway] is making for important 

trips”78 and “it was not an acceptable planning practice to fail to analyze origin and destination 

trips.”79  The ALJ’s finding ¶ 159 credited this testimony.  But the County did not analyze the 

“whole path” to which commuters would be subjected on their commutes.80  The County’s 

transportation expert, Mr. Sandanasamy, agreed such analysis is critical to determining exactly 

where commuters are going81 -- without such information “we don’t know … what the impact on 

[commuters to downtown] will be of adding this extension.”82   

The County cites testimony from its witnesses that the Traffic Study Area’s boundaries 

were drawn as they were because consultants concluded the impact of the Tollway outside the 

Traffic Study Area would be minimal.83  This in no way contradicts the testimony from Petitioners’ 

experts that origin-to-destination analyses are standard practice.  The absence of such analyses 

meant that no witness for the County identify the impact on commuters who would use the new 

Tollway on commutes to downtown – which Sandanasamy testified would be “most” commuters.84  

The County also claims its traffic model “inherently distributes trips from origins to 

destinations.”  But no witness testified to this; the citations provided by the County do not support 

it; and, even if true, as shown above, “[t]here is no data or analysis of the impact outside the study 

area.”85 No data and analysis supports the Amendment’s primary objective (TC-1M.), to 

 
78 Kulash, Vol. 4 at 593- 595. 
79 Mullerat, V. 2 at 277 -280. 
80 Mullerat, V. 2,  at 279 
81 V. 8, at 1256 
82 V. 8 at 1240 
83   Exceptions at 76. (citing Sosa, V. 6 at 958-960 & Sandanasamy, V. 8 at 1246. The Exceptions 

also cite to pages 1179-1180 of the trial transcript; however, these pages contain only an index. 
84 V. 8 at 1239. 
85 Sandanasamy, V. 8 at 1241 – 1243. 
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“improv[e] the commute times to downtown and other employment centers.” The ALJ’s finding 

that the data provides “no support for finding that the Plan Amendment will accomplish [this] 

objective …”86 is supported by the evidence.  

What’s more, the ALJ’s finding  161 was that the Tollway would cause the Level of Service 

(“LOS”) on the existing segment of SR-836 between West 137th Avenue and West 107th Ave. to 

decrease from LOS C to LOS D.  The County’s exception to this finding is rejected, as it is 

supported by competent substantial evidence, including testimony by the County’s traffic and 

transportation planner that,  with the Tollway, traffic on the existing segment of 836 east of 137th 

Avenue more than doubles and the level of service drops from C to D.87 The County’s 

transportation engineer explained that the very existence of the new Tollway “could be an 

inducement to some commuters to select vehicles as opposed to selecting transit.”88 The Tollway 

would cause commuters on existing SR-836 to “find their travel times increased.”89 While Mr. 

Sandanasamy stated a project to expand lanes on SR-836 was planned, the ALJ correctly found  

there is no timeframe for the lane expansion, which the Exceptions concede is correct.  

The County complains that the ALJ’s finding that the Tollway will result in worse traffic 

congestion on the existing SR-836 does not demonstrate a violation of the adopted level of service 

standard.   However, whether the decrease in level of service violates any standard is not the point.  

Her finding is relevant to the lack of data and analysis support for the County’s statement, in the 

Amendment, that it approved the Tollway “to relieve existing traffic congestion … and to provide 

 
86 Rec. Order ¶ 156. 
87 Sandanasamy, V. 8 at 1237; see also Woerner, V. 12, 1885, 1886, 1889; Pet. Ex. 59 at table 10;  

Sosa, V. 7, at 1143 
88 Sandanasamy, V. 8 at 1247. 
89 Kulash, V. 4 at 595. The Exceptions argue, without support, that commutes to areas outside the 

Traffic Study Area “will take the same time to complete.” The evidence was to the contrary.  
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a … faster connection to Downtown Miami and other major trip attractors….” (TC-1M.)  The 

Tollway fails own purpose. 

 The Exceptions also challenge the ALJ’s Finding of Fact 161 that Tollway commuters 

would have to drive “outside of UDB, through active agricultural lands, through environmentally 

sensitive lands, and through the West Wellfield.”  The County fails to demonstrate that this finding 

is not supported by competent substantial evidence.90 It argues: 

“While it is clear that the ALJ preferred the Petitioners’ expert’s opinion that the 

mobility improvements in West Kendall would be “meager” (R.O. ¶ 156), the 

question before the ALJ was not whether she agreed with one expert over another 

over how much of an improvement there would be. The question was whether it 

was “fairly debatable” that the Plan Amendment would provide some transportation 

improvement in West Kendall….”  

 

      *** 

 

“This finding is not supported by substantial competent evidence because it 

assumes the non-existence of the [County’s asserted] evidence.”  

 

The existence of contrary evidence in the record is irrelevant and incompetent to overturn 

an ALJ’s factual finding that is supported by other record evidence. Padron, supra. Also, the facts 

are determined by a preponderance of evidence, not the fairly debatable standard. The County 

admits the ALJ found the Petitioner’s experts more credible. Its exceptions are rejected.  

 

 

 
90 Against this overwhelming evidence, the County’s Exceptions cite to certain “screen line” traffic 

volume summaries from the appendix to the Corridor Evaluation Technical Memorandum, from 

which it  argues the Tollway would reduce vehicles on certain selected arterial streets within the 

Traffic Study Area. (Exceptions at 67-69.)  These citations miss the point; they deal with potential 

reductions in numbers of vehicles, not total travel time, which the County’s expert Woerner 

admitted was the “most important figure.” (Woerner, V. 12 at 1881:3-6.)  The Exceptions concede 

the Tollway would produce “an average daily reduction in Vehicle Hours Traveled from 226,033 

to 218, 803” (Exceptions at 69) which is precisely the five percent benefit (actually 4.9%) the 

ALJ found “meager” for a billion dollar investment. (Iler, V. 5, at 742)   
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Response to County Exception 33 (Rec. Order ¶ 189)   

 

 The Commission rejects this exception; it may not reject and change, as the County asks, 

the ALJs factual finding that “Mr. Woerner’s testimony was not credible.”   

Response to Exception No. 34 (Rec. Order ¶ 190) 

 

The Commission rejects this exception. The legal interpretation the County claims is 

erroneous is an exact reading of the plain terms of the County’s comprehensive plan. Paragraph 

190 finds the Amendment is inconsistent with CDMP Policy TC-4F. The County claims the ALJ’s 

reading of the policy to require the Amendment to “shift the travel mode” in  the County “from 

single occupancy vehicle to mass transit” is incorrect. The ALJ correctly interpreted CDMP Policy 

TC-4F, which states that “[t]he County shall: 

consistently improve strategies to facilitate a Countywide shift in travel modes from 

personal automobiles, automobile use, to pedestrian, bicycle and transit modes.  

The priority for transportation infrastructure expenditures shall be to ensure that 

pedestrian, bicycle and transit features are incorporated into roadway design. 

The ALJ’s finding that the Amendment – a major transportation planning decision which 

directly and significantly implicates this policy91 - failed to do this is supported by the evidence.92  

The County’s own planning expert acknowledged the Amendment “does not reduce dependence 

on the use of personal automobiles.”93 The County’s argument that the Amendment met this policy 

by improving strategies to facilitate a Countywide shift in travel modes from personal automobiles 

to transit modes is not supported by any finding of fact or the evidence, which belies this claim: 

• A bus route on a six-lane toll road outside the UDB and meant primarily to cater to vehicle 

traffic is window dressing and does not transform this Tollway into a transit facility.  The 

Tollway prioritizes single-vehicle travel over transit. Proposed bus stops are ineffectual, as 

the Tollway would be outside the UDB, in wetlands and farmland, far from residential or 

commercial centers.94 

 
91  Hawkins, V. 1, at 101-102, 107; Vol. 2, at 244:8-244:18 
92  Hawkins, V. 1 at 166; Iler, V. 5 at 742-744. 
93  Woerner, V. 12, p. 1897 
94  Hawkins, V. 1, at 170-171, 203. 
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• The meager data and analysis of transit alternative to meet mobility needs was an 

“afterthought.” There is no data and analysis demonstrating the likely effectiveness or 

viability of any transit lanes that would be allowed on the Tollway and no data and analysis 

that projects any amount of vehicular trips that would be converted to transit trips. 95 

 

• There is no analysis explaining how the purported dedicated bus lanes would connect to any 

mass transit on the existing segments of SR 836.96  

 

• The County did not analyze transit improvements, arterial improvements, or multimodal 

solutions to reduce traffic congestion in the Study Area.97 

 

• While the Amendment references an “intermodal path” and dedicated bus lanes along the 

Tollway, no ridership or use analysis for these facilities was conducted.98  

 

• The Tollway is not planned to generate or have anywhere near the necessary development 

needed to support meaningful mass transit. Because it is outside the UDB, density necessary 

for mass transit wont exist.99  

 

• The data and analysis was overwhelmingly and narrowly focused on choosing the specific 

alignment for a connection for the existing Tollway; The “Project Development and 

Environment Study” for the Tollway stated its primary purpose was to identify a corridor 

for a new extension of the existing SR 836.100 It was not about how best to meet s mobility 

needs consistent with the CDMP’s mobility priorities, such as transit.101 

 

• The Tollway will be built for personal vehicles by an expressway authority whose funding 

source is vehicular tolls.102   

 

• The location and design of the Tollway are not consistent with a functional transit corridor 

as commuters would have to first drive west, outside the UDB, park in a Park and Ride 

facility, then take a bus north and then ultimately back east to any actual functional stops.103   

 

 
95  Hawkins, V. 1, at 108, 164-165, 210. 
96 Hawkins, V. 1, at 201-211. 
97 Sandanasamy, V. 8, at 1212 
98 Mullerat, V. 2 at 293; Hawkins, V. 1 at 210. 
99 Kulash, V. 4, at 617-618; Mullerat, V. 2 at 351-353. 
100 Sosa, V. 7 at 1099. 
101 Hawkins. V. 1 at 103, 107-108; Mullerat, V. 2 at 244; Sandanasamy, V. 8 at 1212. 
102 Woerner, V. 12, at 1898; Kulash, V. 4, at 606–607. 
103 Hawkins, V. 1, at 159-162. 
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The ALJ read and applied the policy correctly.  There is no basis for the Commission to 

rule that a contrary interpretation is as or more reasonable, and the ALJ’s underlying factual 

findings are based on competent substantial evidence.  

Response to Exception No. 35 (Rec. Order ¶ 199)  

 

 The County claims it was legal error for the ALJ to “turn this case into a credibility contest 

in which she can pick and choose which experts she agrees with….”  That is, however, the role of 

an ALJ in a formal administrative hearing to judge credibility of witnesses and decide the facts.  

Padron, supra.  This exception is rejected.  

Response to Exceptions 6, 36, 38 and 39 (Rec. Order ¶¶ 50, 201, 205 and 206) 

 

The County improperly asks the Commission to reverse the ALJ’s labelling of the Tollway 

as “development”.  However, the County identifies no compliance finding that depends upon that 

characterization, and acknowledges this issue is a “red herring.”  The observations in the 

paragraphs cited by the County are dicta.  This issue is immaterial.  Regardless of whether the 

County’s plan considers a highway “development,” a “use” of land, a “service,” “facility,” 

“feature” or “infrastructure,” the amendment to the County’s Future Transportation Map, and 

Transportation and Future Land Use Elements is a comprehensive plan amendment that violates 

the Act’s “data and analyses,” “internal consistency” and other requirements.  The Sierra Club et 

al. v. DCA, et al., DOAH Case No. 03-0150GM, Final Order No. DCA06-GM-219 (DCA Sept. 

13, 2006) decision, cited by the County, explained that Ch. 163: 

“[E]stablishes an important link between planned road infrastructure and future 

land use decisions.  The future transportation map, furthermore, plays a critical role 

in the future land use pattern of a local government, particularly with regard to 

roadways.” Sierra Club, R.O. ¶104 (emphasis added) 

 

 As a result: 
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“Growth management laws, therefore, generally discourage the provision of 

roadway capacity in areas where a local comprehensive plan discourages 

development.” Sierra Club, Rec. Order ¶105 (emphasis added)104 

 

  Next, the County’s argument for an overly expansive application of the statutory exception 

from the definition of “development” fails.  The County identifies no finding by the ALJ or record 

evidence that the Tollway would be “carried out on land within the boundaries of the right-of-

way”  - a condition necessary to the limited exception from the statutory definition upon which the 

County relies. § 380.04(3) (a), Fla. Stat.  The term “right-of-way” means “land in which the … 

County… owns the fee or has an easement devoted to or required for use as a transportation 

facility.” § 334.03(21), Fla. Stat. (emphasis added). The ALJ found, correctly, that the Tollway 

will not be within an existing right-of-way.105 Substantial portions  will run through lands acquired 

by the state and federal government for conservation, including CERP.106  The County admits “the 

new corridor does not have an established right-of-way,” but speculates “it eventually will.” The 

law requires the County to own the land through which the roadway will run.  It does not.  

 

 

 

 
104 The Sierra Club Order, which found a plan amendment to widen an existing road in compliance, 

is materially distinct from this case. The plan amendment in Sierra widened an existing highway 

that was part of the Florida Intrastate Highway System, a designated evacuation route and had a 

significant adverse “life-or-death" crash and fatality history with no Everglades impacts. Sierra 

Club, Rec. Order, ¶5-6, 7-11, 16, 17, 19, 22, 24 -28, 3239, 43, 79, 80, and 122. In this case, there 

are no “life-or-death" safety problems, and no hurricane evacuation function or benefit to support 

building a completely new 14-mile stretch Tollway through the Everglades and farmland.  Here, 

the positive planning impact that would be served by the amendment is limited to a “meager,” six-

minute improvement to a two-hour daily commute.  In this case,  the new Tollway would pave 

over and fragment Everglades wetlands.  Sierra Club does not support this Amendment. 
105  Rec. Order ¶ 206 
106 Prehearing Stip. ¶ 11-16; Hawkins, V. 1 at 98; McVoy, V. 3 at 509; County Ex. 5: FDEP 

comment 2; County Ex. 10, at 8-22 and 8-26: FDEP and So. Fla. Reg’l Planning Council 

comment letters. 
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Response to Exception No. 37 (Rec. Order ¶ 201, n. 17) 

 

 The Commission rejects this Exception, which impermissibly asks the Commission to 

reject the ALJ’s characterization of the County’s witness’s testimony as “conclusory.” The 

Commission may not alter the trier of fact’s view of the credibility or weight of a witness’s 

testimony.107 The County also asks the Commission to overturn the ALJ’s rejection of its witness’s 

testimony as an inappropriate legal conclusion. The testimony was not a legal conclusion, argues, 

the County, but instead “He testified instead about what the term ‘development’ means under the 

CDMP.” The ALJ ruled correctly.  The interpretation of a Comprehensive plan is a legal 

conclusion. 1000 Friends of Fla. v. Palm Beach County and Bergeron Sand & Rock Mine 

Aggregates, Inc., 69 So. 3d 1123 (Fla. 4th DCA 2011).   

Response of Exception No. 42 (Rec. Order ¶ 208)  

 

The County takes exception to the ALJ’s conclusion in paragraph 208 that the Amendment 

is inconsistent with various existing objectives and policies of the Plan including Objective CON 

7, TC-4F, CON 1B, CON 3B and TE-1A. Regarding CON-7, the County argues that Finding of 

Fact 208 is inconsistent with the ALJ’s other findings, in ¶¶ 87 and 98, where she concluded that 

Petitioners did not prove the Plan Amendment is inconsistent with Objective CON-7.  The ALJ, 

however, made no such conclusion in ¶ 87, which simply observes that: 

Petitioners’ allegations of inconsistency with Objective CON-4, Policy CON-4A, 

and Objective CON-7, all relate to the impact of the new corridor on aquifer 

recharge and storage capacity of wetlands in the path of the new corridor.  

 

 In ¶ 98, the ALJ found:  

 

Petitioners did not prove that the Plan Amendment violates any of the cited 

Conservation Element policies, with the exception of CON-7A, because it allows 

destruction of portions of the Pennsuco wetlands. 

 
107 Section 120.57 (1)(l), Fla. Stat.; See also Padron, supra; Stokes, supra; Rogers v. DOH, 920 

So. 2d 27, 30 (Fla. 1st DCA 2005). 
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 This finding refers to policies, not Objective CON-7, which provides:  

“[The] County shall protect and preserve the … Wetlands identified in the Land 

Use Element. Future impacts to  … wetlands shall be mitigated. […] All privately 

owned wetlands identified … as Natural Resources of Regional Significance and 

wetlands on Federal, State, or County land acquisition lists shall be supported as a 

high priority for public acquisition. Publicly acquired wetlands shall be restored 

and managed for their natural resource, habitat and hydrologic values. 

 

Planning a Tollway through the publicly acquired wetlands in the Bird Drive Basin and the 

Pennsuco is the opposite of the “restor[ing] and manag[ing]” these wetlands “for their natural 

resource, habitat and hydrologic values.”  It does not “protect and preserve the biological and 

hydrological functions” of wetlands. While the County points to a mitigation policy, the ALJ found 

that policy unsupported by the data and analysis given the County’s expert’s admission that the 

identified available mitigation credits fall short of what would be needed.108 There must be data 

that supports any assurances articulated in the adopted goals, objectives and policies. Austin, et. 

al. v. City of Cocoa and DCA, ER FALR 89:0128 (Admin. Comm. Case No. 89-31, DOAH Case 

No. 88-6338GM (Admin. Comm. 1989).   In this case, the Plan Amendment’s Everglades wetland 

mitigation policy is not supported by data and analysis.  The agency comment letters and expert 

testimony are that full mitigation for these wetlands will not be available given their uniqueness, 

scarcity, uniqueness, strategic location, and, for Pennsuco wetlands, already protected status.109 

The Pennsuco wetlands have been acquired and, where necessary, restored, to mitigate for harmful 

activities of wetlands elsewhere.110 The So. Fla. Reg’l Planning Council comment letter explained:  

Impacts to the Pennsuco Wetlands must be approached with the appropriate 

complexity. The Pennsuco Wetlands was acquired for wetland loss elsewhere, and 

as such, any loss of this wetland is doubly impactful as it is the replacement for the 

historic loss of wetlands elsewhere.  (County Ex. 10, at 8-26) 

 
108 Spinelli, V. 9, at 1318-19, 1339, 1344, 1346, 1352, 1420; County Exs. 65, 72, 73, 74, 75, 81 
109 McVoy, V. 3 at 425-427. 
110 Spinelli, V. 9 at 1303-1305; County Ex. 10, at 8-26. 
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The County’s claims that its mitigation policy saves the Amendment fails under Moehle v. 

City of Cocoa Beach, et al, 1997 WL 1052873, DOAH 96-5832GM (Oct. 20, 1997), where a land 

use designation was not supported by the data and analysis where, without explanation, the 

analysis asserted there were no environmental concerns on the property. (Rec. Order at 5, ¶ 9). The 

County’s exception to the ALJ’s findings as to Objective CON-7 are denied. 

 Next, the County argues the ALJ’s finding that the Amendment is inconsistent with Policy 

TE-1A is inconsistent with her finding in ¶ 191 that Petitioners did not prove the Amendment is 

inconsistent with Policy TE-1A.  But, the ALJ did not find that Petitioners failed to prove 

inconsistency with every aspect of policy TE-1A. Rather, the ALJ found Petitioners did not prove 

the plan amendment was inconsistent with the Plan’s provisions to “promote mass transit.” But 

Policy TE-1A also states the County should promote mass transit as an “alternative[] to the 

personal automobile.” The policy is complementary to policy TC-4F, which requires the County 

to promote “shift[s] in travel modes from personal automobile use to … transit modes.” (see also 

§ 163.3177(6)(b) Fla. Stat. (requiring comprehensive plans “to plan for a multimodal 

transportation system that places emphasis on public transportation systems”.))   The ALJ correctly 

found the Amendment, by authorizing a new Tollway to for vehicular commutes, does not promote 

a “shift” in travel modes from “personal automobiles” to “transit.”  The ALJ found “all experts 

agreed that the Plan Amendment does not ‘shift the travel mode’  […] ‘from single occupancy 

vehicle to mass transit.’” Rec. Order ¶ 190. The Amendment is inconsistent with the requirement 

in TE-1A that the Plan support mass transit as an “alternative to the personal automobile.”111  

 
111  For the same reason, the County’s complaints regarding the findings in paragraph 208 regarding 

inconsistency with CON-1B lack merit. 
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Finally, the County argues the ALJ’s finding in paragraph 208 that Petitioners proved the 

Amendment is inconsistent with Policy TC-4F is erroneous. The Commission rejects this 

Exception for the same reasons it rejected the County’s Exception to Paragraph 190.  

Response to Exception No. 45 (Rec. Order ¶213)  

 

 This Exception relies upon the County’s Exceptions to Paragraphs 152–56, 159–61 and fn. 

15, and Paragraphs 189–90, and asks the Commission to reject the ALJ’s legal conclusion that the 

Amendment is an inappropriate reaction to the transportation data, and thus a violation of § 

163.3177(1)(f), Fla. Stat. The Commission rejects this exception for the same reason it rejected 

the County’s afore-mentioned Exceptions. The ALJ explained the factual basis for her legal ruling:  

“… Petitioners proved that the Plan Amendment is not an appropriate reaction 

to transportation data, specifically the data demonstrating that the new 

corridor will make “meager” improvements to mobility in the West Kendall 

area, and no overall improvement in commutes from West Kendall to 

downtown, the airport, or other employment and urban centers to the east and 

north. Likewise, the Plan Amendment is not based on data and analysis to 

support use of the mass transit option that the Plan Amendment mandates to be 

co-located within the new corridor.” (Rec. Order ¶ 213) (emphasis added) 

 

Response to Exception No. 46 (Rec. Order ¶214) 

 

 This Exception asks the Commission to overturn the ALJ’s conclusion, in ¶ 214, that 

Petitioners proved the Plan Amendment is inconsistent with §163.3177(1) (f), Fla. Stat., which 

requires that “plan amendments shall be based upon relevant and appropriate data and an analysis 

… [which] means to react to it in an appropriate way and to the extent necessary indicated by the 

data ….”  However, no contrary legal conclusion can be supported by the facts. To reach the 

conclusion urged by the County, the Commission would have to find there was no competent 

substantial evidence supporting any of the ALJ’s findings of fact concerning the Everglades and 

the virtually non-existent transportation benefits of the Tollway.  There is no basis to overturn 

those facts and thus none to overturn this ultimate and correct conclusion of law.  
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Response to Exception No. 47 (Rec. Order ¶215) 

 

 The County’s final and ultimate Exception, to the ALJ’s conclusion that Petitioners proved 

beyond fair debate that the Amendment is “not in compliance” with §163.3184(1), Fla. Stat., 

depends on the correctness of its other exceptions, and is rejected for the reasons identified 

throughout this Final Order. There is no fair debate – no reasonable argument – that Ch. 163 and 

the County’s own Plan allow the construction of this 14 mile long highway, with this meager 

benefit on mobility, outside of the County’s strict Urban Development (and services) Boundary 

through the very Everglades wetlands the State of Florida has prioritized for restoration.  

V.   RULINGS ON PETITIONERS’ EXCEPTIONS 

Petitioners’ Exception No. 1 

 

The Petitioners are correct that the ALJ’s ¶ 86 - that “[a]s discussed in the Findings of Fact 

104 and 107, the County did consider the impact of the new corridor on CERP” is an erroneous 

conclusion of law.  Findings of Fact 104 and 107, however, only support a legal conclusion that 

the County failed to consider the impact of the new corridor on CERP.  It ignored the FDEP and 

SFWMD  request for analysis of the Tollway’s compatibility with  CERP, replying that it would 

provide that analysis during the permitting process and “may be able to include features … that 

provide benefits that are both compatible and consistent with the intent of the CERP.” For purposes 

of compliance with Ch. 163, Fla. Stat., and consistency with comprehensive plan policies, to 

“consider” an issue requires more than simply identifying it and stating that it will be addressed 

substantively later, in the environmental permitting process. Webster’s defines “consider” to mean 

“to think of especially with regard to taking some action” and “to take into account.”112 The Act 

requires that plan amendments “shall be based upon relevant and appropriate data and an 

 
112 https://www.merriam-webster.com/dictionary/consider. (last visited June 4, 2021) 

https://www.merriam-webster.com/dictionary/consider
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analysis….” § 163.3177(1)(f), Fla. Stat. “To be based on data means to react to it in an appropriate 

way and to the extent necessary indicated by the data ….” Id. (emphasis added)  

Under § 120.57 (1) (l), Fla. Stat., the agency may reject or modify the conclusions of law 

over which it has substantive jurisdiction where the substituted conclusion of law is as or more 

reasonable than that which was rejected or modified.  Under the Act, and comprehensive plans 

adopted pursuant to the Act, to “consider” an issue means to base a planning decision upon that 

issue in an appropriate way and to the extent necessary as indicated by the data. § 163.3177 (1) (f), 

Fla. Stat.  Taken together, the ALJ’s findings support only a revised  legal conclusion in ¶86 that:  

“As discussed in the Findings of Fact 104 and 107, the County did not consider 

the impact of the new corridor on CERP.”  

 

Petitioners’ Exception No. 2:  

 

The Petitioners are correct that the ALJ’s conclusion of law No. 67, that the Tollway is not 

a “facility that transports hazardous wastes” is erroneous.  The County’s plan at CON-3A prohibits, 

within a wellfield protection area any “new facility that uses, handles, generates, transports … 

hazardous waste.” The ALJ correctly ruled, in ¶ 76, the Amendment was inconsistent with CDMP 

Policy CON-3B requiring that the “water management systems that recharge regional wellfields 

shall be protected and enhanced,” and with “the requirement in the Land Use Element relating to 

Open Land Subarea 3 (North Trail and Bird Drive Basins), that “[u]ses that could compromise 

groundwater quality shall not occur in this area,”  She found:  

“Mr. Mayorga’s [the County’s groundwater expert] testimony that ‘any roadway 

carries an inherent risk of contamination’ conceded the point that the Plan 

Amendment creates a risk of contamination to the wellfields.”   

 

The ALJ, however, found that CON-3A did not apply because the Tollway extension is not 

a “facility” as that word is used in CON-3A.  By using the word “transports,” however, the Plan’s 

plain language contemplates “facilities” that accommodate hazardous waste transport since 
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stationary facilities can “transport” nothing.  Webster’s defines facility as “something … that is 

built, installed or established to serve a particular purpose.”113 The Tollway would transport trucks 

transporting hazardous waste.  The Amendment does not prohibit hazardous wastes on the new 

facility. The County consistently and repeatedly referred to the extension as a “facility”:  

a. The County described Ord. No. 18-109 to the DEO as an ordinance regarding the 

requirements for “MDX SR-836 Southwest Extension Facility.”114  

b. The County’s Interlocal Agreement (ILA) with MDX was titled an Agreement for 

“Implementation of Mitigation Measures and Other Policy Requirements for the MDX 

SR-836 Southwest Extension Facility.”115 

c. The ILA further defined the project and its component parts as the “Facility.”116  

d. The Amendment refers to the Tollway extension as the “new expressway facility.”117 

e. The County’s responses to agency comments referred to the extension as a “facility.”118   

f. County witnesses repeatedly referred to the  Tollway as a “facility[y]”119;  

g. The PD&E Study prepared for the Tollway  repeatedly describe it as a “facility.”120  

The Tollway is a facility that will facilitate the transport of hazardous substances. Section 

163.3177(3)(a)5, Fla. Stat., includes “transportation improvements” as among the “public 

facilities” plans are required to address.  The dictionary definition of “transport” is “to transfer or 

 
113 https://www.merriam-webster.com/dictionary/facility (last visited June 4, 2021) 
114 Resp. Ex. 8, at 3. 
115 Resp. Ex. 9. 
116 Id. at 2 & passim 
117 TC-1M & TE-3C. 
118 Resp. Ex. 8, at 8-21, 8-24. 
119 Sosa, Tr. at 909, 984, 1120, 1157, 1159:11; Sandanasamy Tr. at 1181, 1220, 1264 -1266; 

Woerner Tr. at 1581, 1584, 1597, 1608, 1609, 1622. 
120 Resp. Ex. 15, at 4, 7, 8, 13, 18 & passim. 

https://www.merriam-webster.com/dictionary/facility
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convey from one place to another.”121 A highway is a “facility” on which vehicles and trucks are 

conveyed from one place to another.  Under § 120.57(1)(l), Fla. Stat., the Commission may reject 

conclusions of law over which it has substantive jurisdiction where the substituted conclusion of 

law is as or more reasonable than that which was rejected or modified.  Conclusion of law 67 is 

modified to state that a highway is a “facility that transports hazardous waste” and that the 

Amendment is inconsistent with CDMP Policy CON-3A.  

Petitioners’ Exception No. 3 

 

Petitioners are correct that the ALJ’s Finding No. 119 is an erroneous legal conclusion.  

The ALJ correctly made three findings of fact, supported by competent substantial evidence:  

116. Policy LU-8C requires the County to “continue to protect and promote 

agriculture as a viable economic use of land[.]”  

 

117. The Plan Amendment will displace approximately 300 acres122 of 

Agriculturally-designated land which is in active agricultural use.  

 

118. The amount of land that is needed to maintain a viable agricultural industry is 

approximately 50,000 acres. According to the [EPA’s] 2012 report titled “Growing 

for a Sustainable Future: Miami-Dade County Urban Development Boundary 

Assessment,” approximately 67,000 acres outside the UDB are in active 

agricultural use. (p. 33)  

 

Finding 119, however, is an erroneous conclusion of law that Policy LU-8C is violated 

only at the point where it has been proven that an adopted goal, or objective cannot be achieved:  

“The Plan Amendment will not reduce the amount of agriculture land to below the 

threshold required for a viable agriculture industry. Therefore, Petitioners did not 

prove the Plan Amendment is inconsistent with either the Concepts and Limitations 

interpretive text or LU-8C.” 

 

This is a conclusion of law which the Commission may correct. Inconsistency with a 

comprehensive plan provision does not require that the objective or goal to which that policy is 

 
121 https://www.merriam-webster.com/dictionary/transport. (Last visited June 4, 2021) 
122 The County’s expert put the number as up to-400 acres. Woerner, Vol. 12 @ 1737; Ex. 38 

https://www.merriam-webster.com/dictionary/transport
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directed actually be rendered unattainable. Instead, the policy is the approach to be taken to ensure 

that does not happen. A comprehensive plan’s policies “shall guide future decisions in a 

consistent manner and … ensure comprehensive plans are implemented.” § 163.3177(1), Fla. 

Stat.  Section 163.3177(1), Fla. Stat., requires that a comprehensive plan’s “goals, objectives, and 

policies, shall describe how the local government’s programs, activities, and … regulations will 

be initiated, modified, or continued to implement the comprehensive plan in a consistent 

manner….”  This requires that each planning decision must further that goal or objective. If 

instead, planning decisions are not required to “consistent[ly]” further the policy, this statutory 

language is superfluous, and land use planning decisions would not be pro-active, thus frustrating 

Legislative intent.  The legal requirement that plan amendments take affirmative steps towards 

achieving goals, objectives or policies, or at a minimum, not make their achievement less likely, 

is particularly clear for amendments to the future land use or future transportation maps, such as 

is involved in this case. Section 163.3161(4) explains the:  

“intent of this act that local governments have the ability to preserve and enhance 

present advantages; encourage the most appropriate use of land, water, and 

resources, consistent with the public interest; overcome present handicaps; and deal 

effectively with future problems that may result from the use and development of 

land within their jurisdictions. Through the process of comprehensive planning, it 

is intended that units of local government can preserve, promote, protect, and 

improve the public health, safety, comfort, good order, appearance, convenience, 

law enforcement and fire prevention, and general welfare; facilitate the adequate 

and efficient provision of transportation, water, sewerage, schools, parks, 

recreational facilities, housing, and other requirements and services; and conserve, 

develop, utilize, and protect natural resources within their jurisdictions.” 

  

The use of the word “promote,” defined by Webster’s as to “advance”123 strongly implies 

that planning decision must actively take steps in the direction of achieving adopted planning 

goals, not take steps in the opposite direction. Section 163.3177(2), Fla. Stat. mandates:  

 
123 https://www.merriam-webster.com/dictionary/promote. (last visited June 4, 2021) 

https://www.merriam-webster.com/dictionary/promote
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[c]oordination of the several elements of the local comprehensive plan shall be a 

major objective of the planning process. The several elements of the comprehensive 

plan shall be consistent. [***] Each map depicting future conditions must reflect 

the principles, guidelines, and standards within all elements, and each such map 

must be contained within the comprehensive plan.” (emphasis added).  

 

Amendments to the future transportation or land use maps that do not reflect a plan’s goals, 

objectives and policies are not in compliance. SCAID v. DCA, and Sumter County, 730 So. 2d 370 

(Fla. 5th DCA 1999).124 A comprehensive plan’s maps are “a critical component of the Plan” 

which  provide[] an essential visual representation of the commitment to uphold ... goals, 

objectives, and policies ….” Austin et al .v. City of Cocoa and DCA, 1989 WL 645182 (1989); ER 

FALR 89:0128 (Admin. Comm. 1989) (Rec. Order at 75). Under §120.57 (1) (l), Fla. Stat., the 

Commission may reject or modify the conclusions of law over which it has substantive jurisdiction 

where the substituted conclusion of law is as or more reasonable than that which was rejected or 

modified.  Conclusion of law 119 is modified to state:  

119. Even though tThe Plan Amendment will not reduce the amount of agriculture 

land to below the threshold required for a viable agriculture industry, it represents 

a planning decision that, by eliminating between 300 – 400 acres of farmland, fails 

to reflect and further the comprehensive plan’s intent to protect and promote a 

viable agricultural industry. It makes achievement of the County’s agricultural 

goals, objectives and policies, less, not more, likely. Therefore, Petitioners did not 

proved the Plan Amendment is inconsistent with either the Concepts and 

Limitations interpretive text or LU-8C.  

 

VI. CONCLUSION 

The Commission adopts the ALJ’s recommendation, as modified above, and finds that the 

Plan Amendment is “not in compliance.”   

 
124 Hiss v. Sarasota County et. al., 1992 WL 880868, 15 FALR 830 (Admin. Comm. 1991), aff’d 

602 So. 2d 5353 (Fla. 1st DCA 1992); DCA v. St. Lucie County, 1993 WL 943708, 15 FALR 

4744 (Admin. Comm. 1993); Pope v. City of Cocoa Beach, 1990 WL 749217, 12 FALR 4758 

(1990);  DCA v. St. Lucie County, 1993 WL 943708, 15 FALR 4744 (Admin. Comm. 1993). 
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VII. REMEDIAL ACTIONS AND SANCTIONS 

The County’s Exception 15 asks the Commission to give the County “an opportunity to 

adopt a remedial plan amendment that realigns the corridor so that it does not pass through the 

Pennsuco wetlands” based on a narrative description of a realigned corridor and a rendering of this 

conceptual alignment.  There is no evidentiary basis for this remedial action.  There is no data, 

analysis or review by any Everglades, wetland or wellfield expert, no community review or input, 

no traffic study, and no data and analysis from which it can be determined whether, and to what 

extent, this re-alignment would resolve the deficiencies in the Plan Amendment, and it is rejected. 

The County asks, in the alternative, for the opportunity to obtain from the SFWMD “a 

determination as to whether the Plan Amendment …presents any fatal flaws that cannot be 

addressed through future permitting and design and thus whether the Plan Amendment is 

inconsistent with CERP”  This request is  also inappropriate at this point in the proceedings.   A 

plan amendment cannot be found “in compliance” based on evidence that is not subjected to the 

administrative hearing process.  

Pursuant to §163.3184 (4)(e)5, Fla. Stat., the Plan Amendment is not legally effective.   

Pursuant to §163.3184(8)(a), Fla. Stat., the Commission directs the County to take no further action 

regarding the Plan Amendment other than to rescind the adopting ordinance. The Board shall 

notify the Secretary of the Commission of any such action. 

Because of the findings of fact that the Amendment will have only meager impacts on 

vehicular traffic, fail to shift transportation modes in the county to transit, and fail to promote 

CERP, any future  plan amendments relating to this matter must plan for a transit facility with a 

demonstrable and meaningful reduction on single occupancy vehicular trips, include binding 

standards that  fully support CERP and protect wetlands for their inherent values.  
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The Commission retains jurisdiction to levy the full range of sanctions authorized by 

§163.3184 (8), Fla. Stat., should the County fail to comply with this Final Order.  

Respectfully submitted jointly on behalf of all Petitioners, 

 

RICHARD GROSSO, P.A. 

 

By:      

Richard Grosso, FBN 592978 

Grosso.Richard@yahoo..com  

RICHARD GROSSO, P.A. 

6919 West Broward Boulevard 

Mailbox 142 

Plantation, Florida  33317 

Telephone:   (954) 801-5662 

 

       /s/ Paul J. Schwiep, Esq. 

Paul J. Schwiep, Esq. 

PSchwiep@CoffeyBurlington.com  

COFFEY BURLINGTON, P.L. 

2601 South Bayshore Drive, PH-1 

Miami, Florida  33133 

Telephone: (305) 858-2900 

Facsimile: (305) 858-5261 

Secondary: YVB@CoffeyBurlington.com  

 Service@CoffeyBurlington.com 

 

  

mailto:Grosso.Richard@yahoo..com
mailto:PSchwiep@CoffeyBurlington.com
mailto:YVB@CoffeyBurlington.com
mailto:Service@CoffeyBurlington.com
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CERTIFICATE OF SERVICE 

I certify that the foregoing document was served by electronic mail upon the 

Administration Commission Clerk at AC.Clerk@laspbs.state.fl.us, this 4th day of June, 2021, as 

well as upon the parties in the below Service List.  

 

 

            

         

Service List 

Dennis A. Kerbel 

Assistant County Attorney 

Dennis.Kerbel@miamidade.gov  

DKerbel@miamidade.gov 

Christopher Wahl 

Assistant County Attorney 

Wahl@miamidade.gov  

Miami-Dade County Attorney’s Office 

111 Northwest 1 Street, Suite 2810 

Miami, Florida  33128 

Telephone:   (305) 375-5229 

Secondary:      olga@miamidade.gov 

Lisandra.Diaz@miamidade.gov 

LisDiaz@miamidade.gov 

 

Counsel for Respondent Miami-Dade 

County, Florida 

 

John C. Lukacs, Esq. 

jcl@jclPAlaw.com  

JOHN C. LUKACS, P.A. 

75 Valencia Avenue, Suite 600 

Coral Gables, Florida  33134 

Telephone: (786) 360-4501 

Facsimile:  (786) 360-4506 

Secondary:  nb@jclPAlaw.com 

 pleadings@jclPAlaw.com  

 

Counsel for Petitioners: 

• Limonar Development, LLC 

• Wonderly Holdings, LLC 

• Mills Family, LLC 

 

Francisco J. Pines, Esq. 

FPines@pinespartners.com  

FRANCISCO J. PINES, P.A. 

3301 Ponce de Leon Boulevard 

Suite 220 

Coral Gables, Florida  33134 

Telephone:   (305) 444-1215 

Facsimile:     (305) 444-1273 

Secondary:   sandy@pinespartners.com  

 

Counsel for Petitioners: 

• Limonar Development, LLC 

• Wonderly Holdings, LLC 

• Mills Family, LLC 

 

Paul J. Schwiep, Esq. 

PSchwiep@CoffeyBurlington.com  

COFFEY BURLINGTON, P.L. 

2601 South Bayshore Drive, PH-1 

Miami, Florida  33133 

Telephone: (305) 858-2900 

Facsimile:(305) 858-5261 

Secondary: 

YVB@CoffeyBurlington.com  

Service@CoffeyBurlington.com 

    

mailto:AC.Clerk@laspbs.state.fl.us
mailto:Dennis.Kerbel@miamidade.gov
mailto:DKerbel@miamidade.gov
mailto:Wahl@miamidade.gov
mailto:olga@miamidade.gov
mailto:Lisandra.Diaz@miamidade.gov
mailto:LisDiaz@miamidade.gov
mailto:jcl@jclPAlaw.com
mailto:nb@jclPAlaw.com
mailto:pleadings@jclPAlaw.com
mailto:FPines@pinespartners.com
mailto:sandy@pinespartners.com
mailto:PSchwiep@CoffeyBurlington.com
mailto:YVB@CoffeyBurlington.com
mailto:Service@CoffeyBurlington.com

	DOAH Recommended Order.pdf
	Untitled

	Limonar's Response to Exceptions to RO.pdf
	Limonar Et Al.Response to County Exceptions
	LIMONAR RESPONSE TO MDC EXCEPTIONS.07.02.20
	scan

	Service List




