
AGENDAPRIVATE 


BOARD OF TRUSTEES OF THE INTERNAL IMPROVEMENT TRUST FUND


JUNE 1, 2005

********************************************************************************

Item 1
Minutes 

Submittal of the Minutes from the March 17, 2005 and April 5, 2005 Cabinet Meetings.
(See Attachment 1, Pages 1-32)

RECOMMEND  APPROVAL
********************************************************************************
Item 2
The Nature Conservancy Option Agreement/DACS/DOF/Blackwater River State Forest Additions and Inholdings Project
REQUEST:  Consideration of an option agreement to acquire 359.31 acres within the Department of Agriculture and Consumer Services, Division of Forestry’s Blackwater River State Forest Additions and Inholdings project from The Nature Conservancy.

COUNTIES:  Santa Rosa 

APPLICANT:  Department of Agriculture and Consumer Services, Division of Forestry (DOF) 

LOCATION:  Sections 22 and 26, Township 02 North, Range 27 West

CONSIDERATION:  $800,000



APPRAISED BY

SELLER’S
TRUSTEES’



Carroll
APPROVED
PURCHASE
PURCHASE
OPTION

PARCEL
ACRES
(04/15/04)
  VALUE    
  PRICE     
  PRICE     
DATE


North
257.81
$645,000
$645,000




120 days after

South
101.50
$162,000
$162,000


   

BOT Approval

Totals
359.31


$807,000
$789,990*
$800,000**
 







   (99%)

* Purchased in March 2002  

** $2,226 per acre 

Noted Features of Subject Properties:

Vacant – 100% upland

Zoning/Land Use Designation: Both are Agricultural

Present Use – Unimproved

North Parcel
257.81 acres of uplands

Timber Value - $223,000 (per timber cruise approved by DOF)

Highest and Best Use – Recreational and/or Agricultural (silviculture)

South Parcel


101.50 acres of uplands


Timber Value - minimal


Legal access is by a 15-foot-wide recorded ingress/egress easement


Highest and Best Use – Recreational and/or Agricultural 
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Item 2 cont.
STAFF REMARKS:  DOF’s Blackwater River State Forest Additions and Inholdings project is funded under its Additions and Inholdings program.  This acquisition was negotiated by DOF.

The Nature Conservancy (TNC) purchased this property from John Edward Estes, Sr., in April 2002 for $789,990.  TNC purchased the property at 96 percent of the appraised value as determined by the appraisals they had completed with a date of value of October 4, 2001.  The $825,000 value placed on the property by TNC’s appraisers was based on 370 acres.  The $807,000 approved value of the property determined by appraisals completed on behalf of DOF was based on 359.31 final surveyed acres.  TNC’s investment in this property is in excess of $900,000 due to transaction costs of $22,739 and interest charges on the borrowed acquisition funds that they have incurred. 

All mortgages and liens will be satisfied at the time of closing.  The north parcel has a 150-foot powerline easement in favor of Gulf Power and a 50-foot easement in favor of Southern Bell that bisects the property.  The south parcel has a 15-foot ingress and egress easement that runs across the property.  The appraiser considered these easements in her evaluation and the future managing agency, DOF, has determined that the property can be managed with these easements.  The appraisers assumed that the property had legal access that has since been verified.  On June 22, 1999, the Board of Trustees approved a staff recommendation to delegate to the Department of Environmental Protection the authority to review and evaluate marketability issues as they arise on all chapter 259, F.S., acquisitions and to resolve them appropriately.  

Three Rivers Forestry has surveyed the property to determine if any hurricane damage was done since the appraisals were completed.  Less than one percent of the total volume of timber on the property was damaged making the loss of timber negligible.

An environmental site assessment, a title insurance policy and a survey will be provided by DOF prior to closing.

These two parcels provide additional access, improve the overall ability to manage the Blackwater River State Forest, afford natural resource conservation, and expand outdoor recreational opportunities under the multiple-use management regime practiced by DOF.  The acquisition of the north parcel will eliminate the need for an easement currently across state-owned lands used to access it.  This parcel also has a large stand of mature longleaf pine that fits into DOF’s management regime.  The acquisition of the south parcel will improve DOF’s access on US 90 and will create a more manageable boundary.  

The parcels will be managed by DOF as an addition to the Blackwater River State Forest.  
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Item 2 cont.
This acquisition is consistent with section 187.201(22), F.S., the Agriculture section of the State Comprehensive Plan.

(See Attachment 2, Pages 1-37)

RECOMMEND APPROVAL
********************************************************************************
Item 3
Declaratory Statement/BOT Authority and Duty Related to Damage to Sovereignty Submerged Lands/DOA 

DEFERRED FROM THE MAY 17, 2005 AGENDA

REQUEST:  Consideration of (1) a declaratory statement regarding the Board of Trustees’ authority and duty related to damage to sovereignty submerged lands; and (2) delegated authority to the Secretary of the Department of Environmental Protection, or designee, to execute the declaratory statement.

APPLICANT:  Department of Environmental Protection (DEP)

LOCATION:  Statewide

STAFF REMARKS:  On February 10, 2005, Roy R. “Robin” Lewis III filed a Petition for Declaratory Statement (petition) Before the Board of Trustees of the Internal Improvement Trust Fund.  The petition seeks information related to what liability for a lawsuit and/or administrative action, including damages and fines, that petitioner could incur if he were to enter shallow waters in his vessel and create propeller scars on sovereignty submerged lands.  The Board of Trustees’ declaratory statement sets out the actions the Board of Trustees can take against individuals who are found damaging sovereignty submerged lands in the manner petitioner describes in each of his nine scenarios, the duty of the Board of Trustees to protect sovereignty lands, and the duty of certain law enforcement officers to assist the Board of Trustees in such cases.  

In the case of mere damage to sovereignty submerged lands, the Board of Trustees can sue the violator for trespass and damages or negligence and damages under section 253.04(1), F.S., and common law.  If such damage is willful or knowing, the Board of Trustees could, in lieu of filing one of the foregoing suits, bring an administrative action (via Notice of Violation) and levy fines up to $10,000 per violation under section 253.04(2), F.S., and rule 18-14, F.A.C.

The declaratory statement is to be approved by the Board of Trustees within 90 days of the petition under section 120.565, F.S.  However, the applicant agreed to waive the 90-day
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Item 3 cont.
requirement on May 11, 2005.  Due to the requirement in the Uniform Rule, section 28-105.003, F.A.C., if the agency is headed by a collegial body, the agency must consider the declaratory statement at a duly noticed meeting.  The Board of Trustees must take action on the declaratory statement under section 120.565(3), F.S.  The declaratory statement will apply to the petitioner as well as others who may damage sovereignty submerged lands under one of the petitioner’s scenarios.  Although the declaratory statement could apply to other similarly-situated persons, it is not in itself a rule since it merely restates the law found in existing statutes and rules of the Board of Trustees.  DEP received only five inquiries about the petition, and no other parties asked to intervene in this action.  DEP requests that its Secretary, or designee, be given the delegated authority to execute the declaratory statement upon approval by the Board of Trustees.         

(See Attachment 3, Pages 1-33)

RECOMMEND APPROVAL
********************************************************************************
Item 4
BOT/Coastal Petroleum Company Memorandum of Settlement 
REQUEST:  Consideration of a proposed memorandum of settlement between and among the Department of Environmental Protection, the Board of Trustees of the Internal Improvement Trust Fund and Coastal Petroleum Company, and Coastal Caribbean Oils & Minerals, Ltd. and certain individuals who claim royalty interests in, to and under the Coastal Leases to finally settle and resolve all claims between and among them arising out of Lease Nos. 224-A, 224-B and 248.

APPLICANTS:  Coastal Petroleum Company (Coastal), Coastal Caribbean Oils & Minerals, Ltd., and individuals who claim royalty interests in, to and under Lease Nos. 224-A, 224-B and 248

STAFF REMARKS:  This settlement with Coastal will settle all claims arising out of Coastal’s leases and retained royalty interests in sovereignty submerged lands in the Gulf of Mexico and Lake Okeechobee.  Coastal, its parent company and owners of royalty interests in the Coastal leases will release and surrender all rights under its leases and royalty interests in exchange for payment of $12,500,000.

In 1947, Coastal was granted three drilling leases to explore for and produce oil and gas on sovereignty lands.  Lease 224-A granted exploration and production rights for the sovereignty lands in the Gulf of Mexico within 10.36 miles of the coast extending from Franklin County into Pasco County, including all bays, inlet and rivers.  Lease 224-B gave similar rights for the sovereignty lands extending from Pasco County into Collier County.  Lease 248 granted Coastal the right to explore or mine in Lake Okeechobee and other lakes.   
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Item 4 cont.
In 1968, Coastal sued the Army Corps of Engineers, the Board of Trustees, and a state flood control district and claimed that the Corps had wrongly denied it a permit, based on state objections, to explore for limestone in Lake Okeechobee, and that state agencies had no right to require state permits because no such permits were mentioned in the lease or even in existence when the lease was granted.  Coastal also claimed that it was owed damages both for the denial of permits and for limestone extracted from Lake Okeechobee to build a levee.  The Board of Trustees requested that the court declare that all three leases were void because Coastal had failed to meet its drilling obligations.   

In 1976, Coastal and the Board of Trustees settled the litigation while on appeal to the Florida Supreme Court.  In consideration of reduced drilling obligations, Coastal agreed to surrender its active exploration rights to all but the outermost portion of the leased area.  Coastal surrendered all rights to the middle portion of the leased area and retained only a residual royalty right in the near shore and inland portions.  Coastal agreed that no drilling or mining could occur in Lake Okeechobee except with prior approval of the Board of Trustees.

Coastal’s royalty and drilling rights under the settlement continue until 2016, except that any operations producing oil or gas or other minerals shall continue until operations cease.  Recently Coastal has asserted that the expiration date should be extended by force majeure, but that claim has been rejected.  

Coastal’s actual exploration efforts ended in the 1970s with a series of dry holes.  However in 1990 Coastal filed suit alleging that a statute prohibiting drilling in coastal areas constituted a taking of its royalty and leasehold interests.  In 1992, after the trial court indicated that a claim for taking of the leasehold interest was not ripe for determination, Coastal voluntarily dismissed the claim related to the leasehold portion.  Coastal continued to pursue the claim that the statute constituted a taking of its royalty interest.  In 1997, the First District Court of Appeal affirmed the trial court’s conclusion that the Board of Trustees were not obligated to lease the near shore area for exploration and the statute prohibiting exploration did not result in a taking.

In 1992, Coastal filed applications for permits to drill exploratory wells in the Gulf of Mexico.  It pursued only the application to drill an exploratory well nine miles off the coast of St. George Island.  In 1999, after intensive litigation regarding financial assurance and a five-day hearing before the Division of Administrative Hearings, the Department of Environmental Protection (DEP) denied the permit application.  The First District Court of Appeal affirmed the denial in 2000.

In 2001, Coastal sued the Board of Trustees and DEP claiming the denial of permit constituted an inverse condemnation of lease 224-A.  After a 7-day trial, the court found that Coastal agreed in the 1976 settlement that its right to drill is conditioned on receipt of environmental permits and that DEP’s denial of a permit to drill in one location in the 400,000 acres lease did
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Item 4 cont.
not constitute a taking.  Coastal appealed and the First District Court of Appeal affirmed the trial court's judgment in 2004. 

Certain owners of royalty interests in Coastal’s leases have sued the Board of Trustees claiming inverse condemnation of their interests in the innermost and middle portions of the original leases.  A motion for summary judgment is pending in that case.

In 2002, Coastal filed a lawsuit claiming that DEP’s denial of a permit on lease 224-A also constitutes a taking of lease 224-B.  The case is still pending, awaiting a ruling on the Board of Trustees’ and DEP’s motion for summary judgment.

Coastal never earned revenue from the leases.  It has paid a total of $2,668,236 in fees for the three leases.  If simple interest calculated at the statutory rate (which has varied from 6 to 12 percent) is added, the total is $8,689,000.  However, compounding the interest increases the total considerably.  

Upon settlement, Coastal will surrender the leases and dismiss with prejudice the pending litigation styled Coastal Petroleum Company v. Department of Environmental Protection, State of Florida, and the Board of Trustees of the Internal Improvement Trust Fund, Case No. 2002 CA 1237, Second Judicial Circuit (Leon County) and Cottingham, et al. v. Board of Trustees of the Internal Improvement Trust Fund, Case No. 94-4615-CA, Second Judicial Circuit (Leon County), and the parties will exchange releases of all claims.

(See Attachment 4, Pages 1-5)

RECOMMEND APPROVAL
